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Notice of Publication and Request for Comment  

Proposed Amendments to  

National Instrument 45-106 Prospectus and Registration Exemptions 

Relating to the Short-term Debt Prospectus Exemption and Proposed 

Securitized Products Amendments 
 

January 23, 2014 

 

Introduction 

The Canadian Securities Administrators (CSA or we) are publishing for a 90-day comment 

period proposed amendments (the Proposed Amendments) to National Instrument 45-106 

Prospectus and Registration Exemptions (NI 45-106).    

 

If adopted, the Proposed Amendments would, among other things: 

 

 change the requirements that short-term debt securities must satisfy in order to be distributed 

under the short-term debt prospectus exemption in section 2.35 of NI 45-106 (the Short-

Term Debt Prospectus Exemption); 

 make the Short-Term Debt Prospectus Exemption unavailable for securitized products such 

as asset-backed commercial paper (ABCP); and 

 introduce a new prospectus exemption in NI 45-106 for short-term securitized products in 

section 2.35.1, as qualified by sections 2.35.2 to 2.35.4 (the Short-Term Securitized 

Products Prospectus Exemption), that would only be available for ABCP backed by 

traditional or conventional assets. 

 

The text of the Proposed Amendments is in Annex A of this notice and will also be available on 

websites of CSA jurisdictions, including: 

 

www.lautorite.qc.ca  

www.albertasecurities.com  

www.bcsc.bc.ca  

www.gov.ns.ca/nssc  

www.nbsc-cvmnb.ca  

www.osc.gov.on.ca  

www.fcaa.sk.ca  

www.msc.gov.mb.ca 
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Substance and purpose 
The Proposed Amendments consist of the following: 

 

Proposed amendments relating to short-term debt 

We are publishing for a first comment period proposed amendments (the Proposed Short-Term 

Debt Amendments) that would modify the credit ratings required to distribute short-term debt, 

which is primarily commercial paper (CP), under the Short-Term Debt Prospectus Exemption. 

The Proposed Short-Term Debt Amendments are intended to: 

 

 remove the regulatory disincentive for some CP issuers to obtain an additional credit rating; 

 provide consistent treatment of CP issuers with similar credit risk; and 

 maintain the current credit quality of CP distributed under the Short-Term Debt Prospectus 

Exemption. 

 

See Part B of this notice for the background to and summary of the Proposed Short-Term Debt 

Amendments. 

 

Proposed amendments relating to short-term securitized products 

We published on April 1, 2011 a comprehensive set of proposed new rules and amendments (the 

2011 Proposals) that would have: 

 

 introduced additional disclosure requirements for prospectus offerings of securitized products; 

 introduced additional continuous disclosure and certification requirements for reporting 

issuers that had distributed securitized products; 

 restricted the prospectus-exempt distribution of securitized products
1
 to a class of highly-

sophisticated investors through a new prospectus exemption (the Eligible Securitized 

Products Investor Exemption), as well as mandated offering and continuous disclosure even 

if the issuer of the securitized product was not a reporting issuer. 

 

We do not intend to proceed with the aspects of the 2011 Proposals relating to prospectus and 

continuous disclosure requirements. We also do not intend to proceed with those aspects of the 

2011 Proposals regarding the Eligible Securitized Products Investor Exemption and the 

prospectus-exempt distribution of term securitized products, i.e. securitized products with a 

maturity of one year or more. 

 

We are, however, publishing for a second comment period a more targeted set of proposed 

amendments  (the Proposed Securitized Products Amendments) that incorporate and modify 

certain aspects of the 2011 Proposals relating to the prospectus-exempt distribution of short-term 

securitized products, primarily ABCP. The Proposed Securitized Products Amendments are 

intended to address certain investor protection and systemic risk concerns raised by certain types 

of complex ABCP. They will also allow us to collect information on distributions of securitized 

products made under prospectus exemptions such as the accredited investor prospectus 

                                                 
1
 The restriction would not have applied to securitized products that were issued or guaranteed by the government of 

Canada. 
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exemption (section 2.3 of NI 45-106) and the minimum amount investment prospectus 

exemption (section 2.10 of NI 45-106). 

 

We propose to amend NI 45-106 as follows: 

 

 The following prospectus exemptions would be unavailable for the distribution of short-term 

securitized products: 

o the Short-Term Debt Prospectus Exemption; 

o the private issuer prospectus exemption in section 2.4 (the Private Issuer Prospectus 

Exemption); 

o the family, close friends and close business associates exemptions in sections 2.5 and 2.6 

(the Friends and Family Prospectus Exemption); 

o the founder, control person and family exemption in section 2.7 (the Founder 

Prospectus Exemption); and 

o the offering memorandum exemption in section 2.9 (the OM Prospectus Exemption). 

  

 A new Short-Term Securitized Products Prospectus Exemption would be introduced in 

section 2.35.1, as qualified by sections 2.35.2 to 2.35.4. 

 

 Issuers who distribute securities under the Short-Term Securitized Products  Exemption 

would be subject to initial offering and ongoing disclosure prescribed in the following new 

forms: 

o Form 45-106F7 Information Memorandum for Short-Term Securitized Products (Form 

45-106F7); and 

o Form 45-106F8 Monthly Disclosure Report for Short-Term Securitized Products 

Distributed under Section 2.35.1 (Form 45-106F8). 

 

 Form 45-106F1 Report of Exempt Distribution and Form 45-106F6 British Columbia Report 

of Exempt Distribution (each an Exempt Distribution Report) would be amended to add 

securitized products as an industry classification.
2
 

 

We also propose to make certain consequential amendments to National Instrument 25-101 

Designated Rating Organizations (NI 25-101 or the DRO Rule), and are publishing these 

proposed amendments for the first time. The proposed changes are in Annex B of this notice. 

 

Finally, we are publishing for comment proposed changes to Companion Policy 45-106 

Prospectus and Registration Exemptions (45-106CP). The proposed changes are in Annex C of 

this notice. 

 

See Part C of this notice for the background to and summary of the Proposed Securitized 

Products Amendments. 

 

                                                 
2
 The Exempt Distribution Report is required to be filed under section 6.1 of NI 45-106 to report distributions made 

under certain prospectus exemptions. 
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A. Overview of CP and ABCP 

The Proposed Short-Term Debt Amendments and the Proposed Securitized Products 

Amendments would primarily impact two types of short-term securities, CP and ABCP. CP and 

ABCP share some common characteristics. CP and ABCP: 

 

 are distributed and trade in the short-term debt markets; 

 typically have credit ratings;
3
 

 are primarily bought by institutional investors such as money market funds, pension funds; 

corporations, governments (provincial/territorial and municipal) and financial institution 

seeking to invest funds in short-term and highly liquid investments
4
; and 

 are generally sold through banks or investment dealers. 

 

ABCP, however, is a much more complex security than CP, as can be seen from the discussion 

below. 

 

1. CP 

CP is a form of short-term debt issued as an obligation of the issuing entity in the form of notes. 

CP issuers are usually large, creditworthy corporations. CP is usually issued at a discount and 

pays face value at maturity. 

 

In Canada, CP is typically issued in one, two and three month terms, but may be issued for any 

term from one day to one year. 

 

CP is generally issued to provide short-term funds for seasonal and working capital needs of 

businesses. It is also used to provide “bridge financing” for new capital investment or corporate 

takeovers until longer-term securities are issued. 

 

CP is generally viewed as a lower-cost financing alternative to bank debt for issuers.  

 

2. ABCP 
 

(a) Overview 

ABCP is also typically issued in the form of notes, with a maximum maturity of a year and a 

typical maturity of 30 days. 

 

ABCP differs significantly from CP, however, because it is created through the use of 

securitization techniques and therefore is a more complex form of short-term debt. An ABCP 

transaction typically involves the use of a special purpose vehicle (SPV) known as a conduit that 

will hold cash-flow generating assets and issue notes to investors.  

                                                 
3
 In Canada, the main credit ratings organizations are DBRS Limited (DBRS), Moody’s Canada Inc. (Moody’s), 

Standard & Poor’s Ratings Services (Canada) (S&P) and Fitch, Inc. (Fitch). DBRS rates virtually all Canadian CP 

and ABCP programs. Moody’s also rates most Canadian ABCP programs. 

 
4
 Due to ABCP’s greater complexity, ABCP investors are generally a subset of investors in CP, and tend to be larger 

institutional investors investing sufficient amounts to justify expending the additional resources necessary to make 

investment decisions. 
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ABCP also differs significantly from term securitized products.
 5

 One obvious difference is that 

ABCP has a shorter maturity (one year or less) than term securitized products.
 
A second 

important difference is that there is typically a mismatch between the maturity of ABCP on the 

one hand, and the timing of payments from and maturity of the underlying pool assets on the 

other. The conduit will usually pay off maturing ABCP by “rolling” the ABCP, i.e. using 

proceeds from distributing additional ABCP to existing or new investors to pay off maturing 

ABCP. 

 

However, in certain cases, there may be reasons unrelated to a default of the underlying assets 

that make it difficult to roll the ABCP. ABCP conduits therefore have liquidity facilities in place 

to ensure the timely payment of maturing paper for reasons other than defaults. Consequently, 

the terms of the liquidity support and the creditworthiness of the liquidity provider are of 

particular importance in ABCP securitizations. 

 

(b) Types of ABCP 

 

(i) Conventional ABCP 

Traditionally, banks have set up ABCP programs to facilitate funding in the short-term debt 

markets for their clients’ or their own business activities. For example, an ABCP conduit 

would issue ABCP and use the proceeds to acquire cash-flow generating assets such as 

mortgages that were originated by the bank or its clients. Currently, the Canadian ABCP 

market largely consists of these types of bank-sponsored ABCP programs that hold asset 

classes such as government-insured or conventional mortgages, home equity lines of credit 

and automobile loans. 

 

(ii) Non-bank or credit arbitrage ABCP 

In the period leading up to the global financial crisis of 2007-2008, there was a significant 

growth in credit arbitrage ABCP transactions sponsored by non-bank entities (non-bank 

ABCP).
 6

 Non-bank ABCP conduits used investor funds to acquire financial assets such as 

corporate bonds or asset-backed securities (ABS) (including ABS backed by US sub-prime 

mortgages), and would earn a spread based on the difference between the possible return of 

the underlying financial assets and the cost of funding those assets. In some cases, non-bank 

ABCP conduits would acquire synthetic assets involving the use of highly leveraged credit 

default swaps.
7
 

                                                 
5
 In a typical term securitization transaction: 

 cash-flow generating financial assets such as mortgages, automobile loans and credit card receivables are sold to 

a bankruptcy-remote SPV (usually a trust) that issues debt (often called notes). 

 payment of principal or interest on the notes is intended to come primarily from the cash generated by the assets 

held by the SPV, and 

 the notes are structured into different classes or tranches with different payment priorities, with the most senior 

tranche obtaining the highest credit ratings through the use of credit enhancement mechanisms. 

 
6
 Non-bank ABCP is also referred to as “third-party ABCP”. 

 
7
 Securitization activity generally falls within the broad category of “structured finance”. However, because the 

notes issued by these types of non-bank ABCP conduits are hybrid instruments created by using securitization 
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During the global financial crisis of 2007-2008, the market for non-bank ABCP experienced 

a major market disruption when a significant amount of non-bank ABCP failed to roll (the 

ABCP Market Disruption).
8
 Market participants agreed to a standstill to freeze the non-

bank ABCP market. Ultimately, non-bank ABCP was restructured through a Companies’ 

Creditors Arrangement Act proceeding. 

 

Non-bank ABCP is no longer being issued in Canada. 

 

3. Systemic risk and the short-term debt markets 

The International Monetary Fund, the Bank for International Settlements and the Financial 

Stability Board (FSB) have defined systemic risk as: 

 

a risk of disruption to financial services that is (i) caused by an impairment of all or parts of 

the financial system and (ii) has the potential to have serious negative consequences for the 

real economy. Fundamental to the definition is the notion of negative externalities from a 

disruption or failure in a financial institution, market or instrument. All types of financial 

intermediaries, markets and infrastructure can potentially be systemically important to some 

degree.
9
 

 

“Shadow banking” institutions and activities, i.e. those parts of the financial system that extend 

credit but are at least partly outside the traditional banking system, have been specifically 

identified as a potential source of significant systemic risk.
10

 The Canadian shadow banking 

sector was estimated to be roughly 40 percent of nominal Canadian GDP at the end of 2012.  

 

The following factors can contribute to the systemic risk posed by shadow banking: 

 

 maturity transformation, where short-term liabilities are used to finance longer-term assets; 

 liquidity transformation, where the assets being financed are illiquid and cannot be easily 

converted into cash; 

                                                                                                                                                             
techniques to structure cash flows generated by derivative instruments, it may be more precise to describe them as 

structured finance products or structured products. Structured products typically have an embedded derivative that 

provides economic exposure to reference assets, indices or other economic values. See also the discussion regarding 

misaligned incentives and credit risk retention in C. The Proposed Securitized Products Amendments. 

 
8
 Specifically, non-bank ABCP conduits were unable to fund maturing ABCP through issuing new notes as investors 

grew concerned that these conduits were exposed to deteriorating US sub-prime mortgages. These conduits had 

“market disruption”-style liquidity guarantees in place. The liquidity providers refused to provide support on the 

basis that, because bank ABCP continued to roll, there was no market disruption. Non-bank sponsors, in contrast to 

bank sponsors, did not have the balance sheet strength to support their conduits. 

 
9
 Guidance to Assess the Systemic Importance of Financial Institutions, Markets and Instruments: Initial 

Considerations. November 2009. 

 
10

 The discussion of shadow banking is taken from Gravelle, Grieder and Lavoie. “Monitoring and Assessing Risks 

in Canada’s Shadow Banking Sector.” Bank of Canada  Financial System Review at 55-63. June 2013 (the Shadow 

Banking Report). 
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 leverage, which can occur both within individual entities or build up at various stages of the 

intermediation chain; and 

 imperfect credit-risk transfer, where some credit exposures are held off-balance-sheet or 

implicit support is provided by an entity that could expose this entity to losses. 

  

The Canadian short-term debt markets, including the CP and ABCP markets, are part of the 

shadow banking sector as they involve, or potentially involve, the provision of credit by and 

to entities outside the regular banking system. However, as further described below, the four 

factors that contribute to systemic risk are not present to the same degree in the CP and 

ABCP markets. 

 

4. How CP and ABCP are currently distributed under securities law 

Currently, CP and ABCP are generally distributed in reliance on the Short-Term Debt Prospectus 

Exemption. They are therefore issued and traded in what is commonly referred to as the “exempt 

market”. The Short-Term Debt Prospectus Exemption came into effect on September 14, 2005. 

 

In order to qualify for the Short-Term Debt Prospectus Exemption, CP and ABCP: 

 

 must be short-term, i.e. have a maturity of one year or less from the date of issue; 

 must not be convertible or exchangeable into, or accompanied by a right to purchase another 

security other than a security of the same type; and 

 must have a designated rating from a designated rating organization (DRO) or its DRO 

affiliate. 

 

The relevant definitions for designated rating and DRO are in National Instrument 81-102 

Mutual Funds (NI 81-102). The designated rating provision requires the security in question to 

have a specified minimum credit rating. Furthermore, although it does not require additional 

credit ratings, if one is  obtained, it too must be at or above the specified minimum. The net 

effect is that CP and ABCP must satisfy two conditions: 

 

Type of condition Terms  

Rating Threshold 

Condition 

The CP or ABCP must have at least one credit rating at or above: 

 DBRS – R-1(low); 

 S&P – A-1(low); 

 Moody’s – P-1; or 

 Fitch – F1. 

 

Split Rating Condition The CP or ABCP cannot have a rating below the ratings in the Rating 

Threshold Condition. 

 

 

CP and ABCP distributed under the Short-Term Debt Prospectus Exemption can be issued to any 

investor and are not subject to any resale restrictions. Issuers who distribute securities under the 

Short-Term Debt Prospectus Exemption are not required to file Exempt Distribution Reports. 
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B. The Proposed Short-Term Debt Amendments 

 

1. Background – unintended consequences of the Split Rating Condition 

Soon after the Short-Term Debt Prospectus Exemption became effective, some CP issuers with 

multiple credit ratings contacted CSA staff with concerns that they were unable to comply with 

the Split Rating Condition and hence did not have a designated rating. As a result, these issuers 

could no longer issue CP on a prospectus-exempt basis. 

 

The Split Rating Condition was intended to establish minimum credit quality standards for CP 

being distributed under the Short-Term Debt Prospectus Exemption. However, based on 

information and submissions from market participants involved in the distribution of CP, as well 

as our own analysis, it appears that the Split Rating Condition does not adequately reflect how 

certain short-term credit ratings correlate across the DROs. In particular, the DBRS R-1(low) 

short-term credit rating can be equivalent to a short-term credit rating of S&P A-2, Moody’s P-2 

and Fitch F2. 

 

As a result, the Split Rating Condition has two unintended consequences that can have negative 

effects on market fairness and efficiency. 

 

(a) Regulatory disincentive for certain CP issuers to obtain additional credit ratings 

CP issuers that have a single rating that satisfies the Rating Threshold Condition, but that expect 

that an additional rating from another DRO would be below the Rating Threshold Condition, 

may not seek additional ratings because of the Split Rating Condition. This is because obtaining 

the additional rating could make the Short-Term Debt Prospectus Exemption unavailable. 

Additional ratings may provide investors with more information regarding CP credit quality and 

issuers should not be discouraged from doing so. 

 

(b) Differential treatment of certain CP issuers with similar credit risk 

Despite the above regulatory disincentive, some CP issuers that have one credit rating that 

satisfies the Rating Threshold Condition nevertheless choose to obtain one or more additional 

credit ratings. Typically, these issuers have a DBRS rating that satisfies the Rating Threshold 

Condition, but also have or anticipate having one or more of the following additional credit 

ratings: S&P A-2, Moody’s P-2 or Fitch F2. The result is that these issuers must apply for 

exemptive relief in order to distribute CP without a prospectus; while other issuers with similar 

credit risk – but only one credit rating – can use the Short-Term Debt Prospectus Exemption. 

 

We have received a number of applications as a result of this issue, and exemptive relief has 

been granted from the prospectus requirement approximately 40 times since 2006. The 

exemptive relief allows CP to be distributed so long as it has at least one rating at or above: 

 DBRS R-1(low); 

 S&P A-2; 

 Moody’s P-2; or 

 Fitch F2. 
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2. Summary of the Proposed Short-Term Debt Amendments 

 

(a) Overview 

We propose that the Short-Term Debt Prospectus Exemption be amended so that CP no longer 

has to satisfy the Split Rating Condition. Instead, we propose a modified split rating condition as 

set out below. 

 

Type of condition Terms 

Rating Threshold 

Condition (unchanged) 

The CP has at least one rating at or above: 

 DBRS – R-1(low); 

 S&P – A-1(low); 

 Moody’s – P-1; or 

 Fitch – F1. 

 

Modified Split Rating 

Condition 

The CP has no rating below: 

 DBRS – R-1(low) (same as the rating threshold); 

 S&P – A-2; 

 Moody’s – P-2; or 

 Fitch – F2. 

 

 

We think that the Modified Split Rating Condition more accurately reflects how short-term credit 

ratings correlate across the DROs, and therefore: 

 removes the regulatory disincentive for some CP issuers to obtain an additional credit rating; 

 provides consistent treatment of CP issuers with similar credit risk; and 

 maintains the current credit quality of CP distributed under the Short-Term Debt Prospectus 

Exemption. 

 

The Proposed Short-Term Debt Amendments would not apply to short-term securitized products, 

i.e. ABCP. We are proposing a separate set of amendments to address ABCP, as set out below in 

C. The Proposed Securitized Products Amendments. 

 

(b) Other issues and alternatives considered 

We also considered whether there were other issues that needed to be addressed or other 

alternatives to be considered in connection with CP distributions under the Short-Term Debt 

Prospectus Exemption. 

 

(i) Systemic risk concerns 

We do not think that any changes to securities regulation of CP to address systemic risk concerns 

are necessary at this time. We have taken into account the following considerations in arriving at 

this view: 

 

 the size of the CP market in relation to other sectors of the Canadian short-term debt markets; 

 the level of complexity and opacity of CP as a type of security; 
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 the degree to which the four factors associated with systemic risk and shadow banking 

activity are present; and 

 the CP market’s ability to withstand financial stress as demonstrated during the global 

financial crisis.
11

 

 

 (ii) Use of credit ratings 

We considered whether the use of credit ratings in the Short-Term Debt Prospectus Exemption 

serves appropriate investor protection and market efficiency functions. We concluded that it was 

appropriate to use the Rating Threshold Condition and the Modified Split Rating Condition to 

establish parameters for the credit quality of CP that can be issued on a prospectus-exempt basis. 

We did not identify specific alternatives or additional conditions to credit ratings that would 

materially enhance investor protection or financial stability in the CP market.
 12

 We also note the 

implementation of the DRO Rule, which introduced a framework for regulation of credit rating 

organizations that wish to have their credit ratings referred to within securities legislation. All the 

credit rating organizations whose ratings are included in the Short-Term Debt Prospectus 

Exemption are DROs under this framework. 

 

(iii)Codifying the exemptive relief orders 

We considered whether we should codify the exemptive relief orders in the Short-Term Debt 

Prospectus Exemption.
13

 The exemptive relief orders have a lower ratings threshold of at least 

one rating at:  

 DBRS R-1(low); 

 S&P A-2; 

 Moody’s P-2; 

 Fitch F2. 

 

Furthermore, the exemptive relief orders do not contain any type of split rating condition.  

 

In our view, the Modified Split Rating Condition is necessary in order to maintain minimum 

credit quality standards for CP distributed under the Short-Term Debt Prospectus Exemption. 

Based on our analysis of exemptive relief orders, the large majority of issuers that have obtained 

exemptive relief would be able to rely on the Short-Term Debt Prospectus Exemption as 

amended by the Proposed Short-Term Debt Amendments. Issuers of CP that would not satisfy 

                                                 
11

 The Bank of Canada did not discuss the CP sector in detail in its Shadow Banking Report, noting its generally 

small size and relative stability since the global financial crisis. See Shadow Banking Report at footnote 9. 

 
12

 In contrast, we identified significant issues with how non-bank ABCP was rated and the reliance placed by 

intermediaries and investors on those ratings. These issues are being addressed by the Proposed Securitized Products 

Amendments. 

 
13

 All CSA members except Ontario have also issued parallel blanket orders that provide that the dealer registration 

requirement does not apply to trades in short-term debt by specified financial institutions. On December 5, 2013, 

these CSA members proposed a new exemption in National Instrument 31-103 Registration Requirements, 

Exemptions and Ongoing Registrant Obligations that contains the same conditions as these blanket orders, including 

that the short-term debt instruments have a designated rating and limiting the use of the exemption to trades with 

permitted clients. The accompanying notice and request for comment indicated that, prior to adoption, the 

designated rating requirement could be amended or removed based on the outcome of work in this area by other 

CSA committees. 
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the Short-Term Debt Prospectus Exemption as amended could apply for exemptive relief which 

would be considered on a case-by-case basis. 

 

3. Questions 

We would appreciate feedback on the Proposed Short-Term Debt Amendments generally as well 

as on the following questions: 

 

1. We are proposing a Modified Split Rating Condition as part of the Proposed Short-Term 

Debt Amendments in order to maintain minimum credit quality standards for CP that is 

issued through the Short-Term Debt Prospectus Exemption. Do you agree that some type of 

Split Rating Condition is necessary to achieve this objective, and if so, is the Modified Split 

Rating Condition we propose appropriate? 

 

2. Is the Rating Threshold Condition in the Proposed Short-Term Debt Amendments 

appropriate? Should the Short-Term Debt Prospectus Exemption have a higher or lower 

rating threshold?  If a lower threshold were adopted, would it raise investor protection 

concerns that lower-rated CP would be sold to less sophisticated or knowledgeable investors? 

If so, how could these concerns be addressed? 

 

3. The Short-Term Debt Prospectus Exemption’s primary condition relates to credit ratings. Do 

credit ratings in this context serve appropriate investor protection and market efficiency 

functions? Are there alternative or additional conditions that would materially enhance 

investor protection or financial stability? 

 

4. Should the Short-Term Debt Prospectus Exemption be unavailable if: 

 a DRO has announced that a credit rating it has issued for the CP is under review and 

may be downgraded; and 

 that downgrade would result in the CP no longer satisfying both the Rating Threshold 

Condition and the Modified Split Rating Condition? 

 

C. The Proposed Securitized Products Amendments 

 

1. Background 

 

(a) The 2011 Proposals 

In the aftermath of the global financial crisis of 2007-2008, there was widespread international 

concern that securitization was a major source of risk to financial stability. Regulators in the US 

and Europe developed a variety of new rules targeted at securitization. Examples included rules 

requiring retention of minimum levels of credit risk by certain parties in a securitization (credit 

risk retention) and detailed disclosure of loans and assets being securitized (e.g. detailed 

disclosure about individual mortgages being securitized). 
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The CSA published the 2011 Proposals in order to seek comment on whether there was a need 

for a comprehensive reform of securities regulation in Canada with respect to securitization.
14

  

The 2011 Proposals contained a set of proposed new rules and amendments: 

 

 Proposed National Instrument 41-103 Supplementary Prospectus Disclosure Requirements 

for Securitized Products (NI 41-103) and Form 41-103F1 Supplementary Information 

Required in a Securitized Products Prospectus (Form 41-103F1) (together, the Proposed 

Prospectus Disclosure Rule). 

 

 Proposed National Instrument 51-106 Continuous Disclosure Requirements for Securitized 

Products (NI 51-106), Form 51-106F1 Payment and Performance Report for Securitized 

Products (Form 51-106F1) and Form 51-106F2 Report of Significant Events Relating to 

Securitized Products (Form 51-106F2) (together, the Proposed CD Rule). 

 

 Proposed amendments to National Instrument 52-109 Certification of Disclosure in Issuers’ 

Annual and Interim Filings (NI 52-109), including 

o proposed Form 52-109FS1 Certification of Annual Filings – Securitized Product Issuer; 

o proposed Form 52-109FS1R Certification of Refiled Annual Filings – Securitized 

Product Issuer; 

o proposed Form 52-109FS1 AIF Certification of Annual Filings in Connection with 

Voluntarily Filed AIF – Securitized Product Issuer; 

o proposed Form 52-109FS2 Certification of Interim Filings – Securitized Product Issuer; 

o proposed Form 52-109FS2R Certification of Refiled Interim Filings – Securitized 

Product Issuer; 

 (together, the Proposed Certification Amendments). 

 Proposed amendments to 

o NI 45-106, including adding 

 proposed Form 45-106F7 Information Memorandum for Short-Term Securitized 

Products; and  

 proposed Form 45-106F8 Periodic Disclosure Report for Short-Term Securitized 

Products Distributed under an Exemption from the Prospectus Requirement; and  

o National Instrument 45-102 Resale of Securities;  

  (together, the Proposed Exempt Distribution Rules). 

                                                 
14

 Prior to the 2011 Proposals, the CSA published CSA Consultation Paper 11-405 Securities Regulatory Proposals 

Stemming from the 2007-08 Credit Market Turmoil and its Effect on the ABCP Market in Canada (the ABCP 

Consultation Paper). Among other things, the ABCP Consultation Paper explored various regulatory proposals 

relating to the sale of ABCP, the regulation of credit rating organizations, the role of dealers in the sale of 

securitized products and the investment of money market funds in ABCP.  

 

On June 18, 2010 the CSA published CSA Staff Notice 45-307 Regulatory Developments Regarding Securitization. 

That notice stated that our focus had broadened to encompass a review of securities regulation relating to all 

securitized products, not just ABCP, and to consider their distribution both publicly under a prospectus and under 

exemptions from the prospectus and registration requirements. This broadened focus reflected the widespread 

international concern that securitization was a major source of risk to financial stability.  
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 Proposed consequential amendments to  

o National Instrument 41-101 General Prospectus Requirements (NI 41-101); 

o National Instrument 44-101 Short Form Prospectus Distributions (NI 44-101); 

o National Instrument 51-102 Continuous Disclosure Obligations (NI 51-102) (together, 

the  Proposed Consequential Amendments). 

 

The Proposed Prospectus Disclosure Rule would have required additional disclosure for 

prospectus offerings of securitized products. The Proposed CD Rule and the Proposed 

Certification Amendments would have imposed continuous disclosure and certification 

requirements specific to reporting issuers that had distributed securitized products. The term 

“securitized product” was defined very broadly in the 2011 Proposals to capture both 

conventional ABS and ABCP as well as hybrid instruments that combined securitization with 

derivatives. 

 

The Proposed Exempt Distribution Rules would have restricted the prospectus-exempt 

distribution of securitized products
15

 to a class of highly-sophisticated investors through the 

Eligible Securitized Products Investor Exemption.
16

 Those proposed rules would also have 

mandated initial offering and continuous disclosure even if the issuer of the securitized product 

was not a reporting issuer. 

 

We included 47 questions in the notice accompanying the 2011 Proposals. In addition to asking 

questions on the proposed rules and amendments, the questions solicited feedback on whether we 

should: 

 

 prescribe mandatory credit risk retention for originators and sponsors of securitization 

transactions, including minimum levels of credit risk retention for particular types of 

securitized products; 

 mandate asset or loan-level disclosure; and 

 prohibit securitization transaction parties from entering into transactions that present conflicts 

of interest with investors. 

 

(b) Overview of key comments received on the 2011 Proposals  
We received 31 comment letters from issuers, investors, investor advocacy groups, banks, bank-

affiliated dealers, credit rating agencies, lawyers and interest/lobby groups. We would like to 

thank all commenters for their comments. See Annex D for a list of the commenters and a 

summary of comments. 

 

Although there was some support expressed for the 2011 Proposals, the majority of commenters 

expressed concerns that they were a disproportionate response to the risk posed by Canadian 

                                                 
15

 The restriction would not have applied to securitized products that were issued or guaranteed by the government 

of Canada. 

 
16

 These investors would be equivalent to “permitted clients” as defined in National Instrument 31-103 Registration 

Requirements, Exemptions and Ongoing Registrant Obligations. 
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securitization activity. Commenters particularly raised concerns that the Proposed Exempt 

Distribution Rules: 

 

 unfairly stigmatized the securitization market and would potentially have a negative impact 

on its liquidity; 

 reflected a “product-centric” approach to regulation that was inappropriate; and 

 did not differentiate between term ABS and short-term securitized products such as ABCP, 

the former requiring less regulatory intervention. 

 

(c) Additional work 

In addition to reviewing the comments received, we also conducted our own review and analysis 

of the Canadian securitization market. We also: 

 

 consulted informally with investors in the Canadian securitization market, particularly those 

investing in ABCP, to find out if investors are receiving sufficient information to understand 

the nature of the security and its risks and rewards; 

 participated in a working group of the International Organization of Securities Commissions 

(IOSCO)
17

 that was formed to look at securitization regulation and reform as part of the 

FSB’s work on securitization as a form of “shadow banking”;
18

 and 

 engaged in ongoing dialogue with other Canadian regulators on the systemic risks posed by 

securitization in Canada. 

 

2. Revised approach 

Based on the feedback we received through the comment process and our additional work, we 

have determined that the comprehensive reform of securitized products securities regulation 

contemplated by the 2011 Proposals is unnecessary at this time. Consequently, we do not intend 

to proceed with certain aspects of the 2011 Proposals, and are significantly revising other 

aspects. 

 

(a) Proposals relating to Securitized Products distributed and traded in the public markets 

We do not intend to proceed with: 

 the Proposed Prospectus Disclosure Rules; 

 the Proposed CD Rule; 

 the Proposed Certification Amendments; and 

 the Proposed Consequential Amendments.  

  

                                                 
17

 IOSCO published the final report on Global Developments in Securitisation Regulation on November 16, 2012 

(the IOSCO Securitization Report). The report is available on the IOSCO website http://www.iosco.org. 

 
18

Among other things, the FSB is addressing concerns over the shadow banking sector that include: a heavy reliance 

on short-term wholesale funding, a variety of incentive problems in securitization that weakened lending standards, 

and a general lack of transparency that hid growing amounts of leverage and mismatch between long-term credit 

extension and short-term funding. See http://www.financialstabilityboard.org. 

. 
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We will continue to monitor international developments related to the disclosure required of 

issuers of ABS and other securitized products in the public markets.  

 

We will also continue to evaluate the nature and quality of disclosure in prospectuses used to 

distribute securitized products, as well as the continuous disclosure filed by reporting issuers that 

have distributed securitized products. We are considering whether it is necessary or advisable to 

issue a staff notice or other regulatory guidance outlining our expectations regarding the 

prospectus disclosure that an issuer must provide to satisfy the requirement to provide full, true 

and plain disclosure of material facts regarding the securitized product. 

 

(b) Proposals relating to Securitized Products distributed and traded in the exempt market 

We do not intend to proceed with the Eligible Securitized Products Investor Exemption, nor to 

require that securitized products only be distributed on a prospectus-exempt basis through that 

exemption. We also are not imposing additional restrictions on the prospectus-exempt 

distribution of term securitized products. 

 

We have instead developed a more targeted set of amendments focusing on short-term 

securitized products such as ABCP as described below in 3. Summary of the Proposed 

Securitized Products Amendments. Among other things, we propose to: 

 

 make the Short-Term Debt Prospectus Exemption unavailable for securitized products such 

as asset-backed commercial paper (ABCP); and 

 introduce a new prospectus exemption in NI 45-106 for short-term securitized products in 

section 2.35.1, as qualified by sections 2.35.2 to 2.35.4 (the Short-Term Securitized 

Products Prospectus Exemption), that would only be available for conventional or 

traditional ABCP. 

 

(c) Rationale for the revised approach 

In our view, with the exception of non-bank ABCP (that is no longer being issued), securitization 

activity in Canada currently does not raise systemic risk or investor protection concerns that 

warrant the type of comprehensive regulatory intervention contemplated by the 2011 Proposals. 

 

(i) Systemic risk concerns 

The global financial crisis showed that securitization markets can be a source of systemic risk 

when: 

 

 they are susceptible to rapid deterioration in performance and contraction of activity 

(including freezing);  

 these markets are sizeable; 

 these markets require the support of banks and other major financial firms through liquidity or 

credit enhancement arrangements; and  

 disruptions in these markets impact the rest of the financial system due to the 

interconnectedness of financial firms and markets. 

 



-16- 

 

#4698583 v8 

These concerns are mitigated in respect of Canadian securitization activity for two reasons.
 19

 

 

First, the large majority of Canadian securitized products are National Housing Act Mortgage-

Backed Securities (NHA MBS) and Canada Mortgage Bonds. These securitized products are 

guaranteed by the government, and the underlying residential mortgages are also insured by the 

government. Due to these explicit government guarantees, the majority of Canadian securitized 

products did not experience, and are not prone to, the investor flight and fire sales that occurred 

in the mortgage-backed securitization sector in the United States. 

 

Second, in addition to being relatively small in size, the private-label (i.e. non-NHA MBS or 

Canada Mortgage Bond) securitization sector in Canada is conservative and largely subject to 

prudential oversight. Most of the current outstanding private-label securitization (including 

ABCP) is sponsored by Canadian banks regulated by the Office of the Superintendent of 

Financial Institutions (OSFI). The assets being securitized are conventional or traditional cash-

flow generating assets such as credit cards, conventional or insured mortgages, home equity lines 

of credit and automobile loans. In contrast, the securitizations that deteriorated rapidly were 

backed by unconventional and/or synthetic, leveraged assets (e.g. sub-prime mortgages and 

leveraged super-senior transactions involving credit default swaps), the risks of which were not 

properly understood by market participants. Much of this securitization activity was sponsored 

by non-bank entities that were not subject to prudential oversight. 

 

(ii) Investor protection concerns 

With the notable exception of non-bank ABCP pre-financial crisis, Canadian securitized 

products do not appear to raise greater or different investor protection concerns than other types 

of complex structured securities such that a product-specific set of rules is justified. Post-

financial crisis, non-bank ABCP is no longer being issued; while conventional ABCP conduits 

are providing better disclosure to investors and have effective liquidity support provisions in 

place. 

 

We also note that other types of measures address investor protection concerns, such as: 

 the implementation of the DRO Rule, which creates a framework for the regulation of credit 

rating organizations that wish to have their credit ratings referred to within securities 

legislation; and 

 compliance reviews of investment dealers and other registrants, and the issuance of guidance 

by the Investment Industry Regulatory Organization of Canada with respect to new product 

due diligence and know-your-client and suitability assessments. 

 

(iii)Misaligned incentives in securitization and mandatory credit risk retention 

One of the issues on which we specifically sought feedback was whether securities regulation 

should mandate credit risk retention for securitization transactions to address concerns regarding 

misaligned incentives.
 20

 Several jurisdictions have introduced or are in the process of 

introducing mandatory credit risk retention rules.
21

 

                                                 
19

For additional discussion of these points, see the Shadow Banking Report at 57-60. 
20

 The IOSCO Securitization Report recommended that IOSCO member jurisdictions should evaluate and formulate 

approaches to aligning incentives of investors and securitizers in the securitization value chain, including where 

appropriate, through mandating retention of risk in securitization products. 
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In securitization, misaligned incentives occur when originators of assets and/or sponsors of the 

securitization (securitizers) have incentives to behave in ways that further their own interest but 

that are contrary to the interests of other securitization parties (most significantly the investor) 

and to the stability of the securitization market as whole. Misaligned incentives therefore have 

the potential to raise both systemic risk and investor protection concerns. 

 

Misaligned incentives were particularly prevalent in two types of transactions that accounted for 

much of the growth in securitization activity in the period leading to the financial crisis: 

 

Sub-prime mortgage securitizations involving the originate-to-distribute business model 

This type of transaction primarily occurred in the US securitization markets. In the originate-to-

distribute model, a lender would originate sub-prime mortgages with a view to selling them to a 

financial intermediary such as an investment bank for the purpose of securitizing those 

mortgages. These originators did not have an incentive to properly underwrite these sub-prime 

mortgages because they were not exposed to the associated credit risk. 

 

Use of securitization techniques and derivatives to create structured finance products 
A number of transactions involved creating hybrid instruments using securitization techniques 

and derivatives. In these transactions, the underlying financial assets were not loans or 

receivables, but “synthetic” assets where a derivative such as a credit default swap was used to 

generate cash flows to make payment on the notes. Although these instruments are often referred 

to as securitized products, they are more precisely classified as structured finance or structured 

products.  

 

The most notable term structured finance product was the synthetic collateral debt obligation 

(CDO), and the most notable short-term structured finance product was credit arbitrage ABCP 

backed by synthetic assets.
22

 In both cases, leverage was often used to increase yield to investors. 

 

In both types of transactions, securitizers were incentivized to maximize short-term revenues 

from structured finance activity through the sale of securitized and structured products backed by 

leveraged assets; as opposed to properly assessing and managing the risks of sub-prime mortgage 

                                                                                                                                                             
 
21

 In Europe, Article 122a(1) of the Banking Consolidation Directive provides that European banks can only be 

exposed to the credit risk of a securitization if the originator, sponsor or original lender retained at least 5% of the 

credit risk. European regulators are currently in the process of implementing Basel III proposals through a European 

Capital Requirements Regulation that contains similar provisions to Article 122a(1), with associated technical 

standards that were published for consultation in May 2013. In the U.S., U.S. regulators published in September 

2013 for a second consultation period rules to implement the risk retention requirements in the Dodd-Frank Act. 

  
22

 In a typical synthetic CDO transaction, an SPV would enter into a credit default swap where the counterparty 

(usually a financial intermediary such as an investment bank) paid for protection against the default of a reference 

portfolio of sub-prime mortgage bonds. The SPV would issue notes to investors, and proceeds from the sale would 

be used to fund the collateral for the credit default swap. In a credit arbitrage ABCP transaction, the conduit would 

use funds acquired from the issuance of ABCP to acquire notes from an SPV of the type described above.  
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products or novel and complex structured finance techniques. These activities rapidly built up 

levels of leverage and maturity mismatching (in the case of credit arbitrage ABCP) that were 

poorly understood by most securitizers, investors and regulators. As the performance of sub-

prime mortgages began to deteriorate, these securitized and structured products also began to 

perform badly. Market activity significantly contracted and in some cases froze. The disruptions 

in these markets had a major impact on global credit markets generally, leading to the financial 

crisis of 2007-2008. 

Based on the comments we have received on the 2011 Proposals and our own review, it appears 

to us that the Canadian securitization market for traditional assets (as opposed to synthetic or 

arbitrage assets) by-and-large was, and continues to be, free from the types of incentive 

misalignment that facilitated excessive leverage and maturity mismatching entering the financial 

system. As noted above: 

 

 government-guaranteed securitized products are a large portion of the Canadian securitization 

market; 

 private-label securitizations involve conventional assets; and 

 securitizers are generally subject to prudential oversight. 

 

Another important difference that was identified by commenters is that the originate-to-distribute 

model is not prevalent in Canada. 

 

At the transaction level, securitization structures typically contain credit enhancements that are 

intended to align the incentives and interests of securitizers with investors by exposing the 

originator to the risk of expected loss on the assets. Types of credit enhancements include: 

 

 overcollateralization; 

 excess spread; 

 cash reserve accounts that trap or contain cash to pay investors; and 

 subordination. 

 

The first three forms of credit enhancement are heavily used in Canadian securitization markets, 

and in our view, achieve the objectives of mandatory credit risk retention.  

 

In light of the foregoing factors, we do not propose to introduce mandatory credit risk retention. 

We do think, however, that when issuers are required to provide disclosure to investors, there 

should be clear and transparent disclosure on: 

 whether and how a securitization transaction has been structured to align the economic 

incentives and interests of the securitization parties with investors; and 

 whether and to what degree a securitizer has retained credit risk. 

  

In the case of prospectuses offering securitized products, we think that appropriate incentive 

alignment and credit risk retention disclosure will generally be necessary for full, true and plain 

disclosure of material facts. We also are proposing that this type of disclosure be required as a 

condition of the proposed Short-Term Securitized Products Prospectus exemption, as further 

described below.  
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3. Summary of the Proposed Securitized Products Amendments 

 

(a) Amendments to NI 45-106 

 

(i) Overview 

As discussed above, we do not think that the comprehensive approach in the 2011 Proposals is 

required. However, the ABCP Market Disruption demonstrates the need for changes to how 

short-term securitized products such as ABCP are distributed on a prospectus-exempt basis. In 

particular, the current Short-Term Debt Prospectus Exemption fails to make a distinction 

between CP and ABCP as types of short-term debt instruments, even though ABCP raises 

greater investor protection and systemic risk concerns. 

 

From an investor protection perspective, ABCP: 

 

 is a more complex security, as a result of the use of securitization techniques; and 

 has greater liquidity risk due to the maturity mismatch between the underlying assets and the 

ABCP. 

 

From a systemic risk perspective, ABCP structures inherently involve maturity transformation 

and liquidity transformation. Furthermore, in the case of credit arbitrage ABCP (and in particular 

those instruments with significant exposure to credit derivatives), the rapid growth of this sector 

in the years leading to the financial crisis facilitated build-up of leverage and imperfect credit-

risk transfer. 

 

To address these investor protection and systemic risk concerns, we think that there should be a 

separate prospectus exemption for short-term securitized products with conditions that: 

 

 take into account their particular characteristics and risks; and  

 reflect improved market practices post-financial crisis.  

 

The exemption would only be available for ABCP backed by conventional or traditional assets.  

 

Furthermore, while we do not propose to prohibit the issuance of credit arbitrage ABCP backed 

by synthetic assets on a prospectus-exempt basis, we think that this type of highly complex 

ABCP (assuming its return to our markets) generally should be issued in reliance on prospectus 

exemptions that have resale conditions and require the filing of Exempt Distribution Reports. 

 

We therefore propose to: 

 

 exclude short-term securitized products from being distributed under the Short-Term Debt 

Prospectus Exemption, the Private Issuer Prospectus Exemption, the Friends and Family 

Prospectus Exemption, the Founders Prospectus Exemption and the OM Prospectus 

Exemption; 

 create a Short-Term Securitized Products Prospectus Exemption in new section 2.35.1 of NI 

45-106, as qualified by sections 2.35.2 to 2.35.4, that requires the short-term securitized 

product to satisfy a number of conditions; and 
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 prescribe an information memorandum (Form 45-106F7) and certain ongoing disclosure, 

including a monthly disclosure report (Form 45-106F8) and timely disclosure reports. 

 

(ii) Significant features of the Short-Term Securitized Products Prospectus Exemption 

The significant features of the Short-Term Securitized Products Prospectus Exemption are 

outlined below. 

 

Two credit ratings – s. 2.35.2(a)(i) and (ii) 

A conduit that issues short-term securitized products would be required to have credit ratings 

from at least two DROs. Each credit rating must be at or above a prescribed minimum level, 

which is higher than the minimum level we propose for  CP. We think the requirement for two 

credit ratings at a higher minimum level is appropriate in light of ABCP’s greater complexity 

and liquidity risk. The exemption is unavailable for a short-term securitized product if any of its 

credit ratings are under review by the relevant DRO and it would be reasonable for the conduit to 

expect that the review would result in the credit rating being withdrawn or downgraded below 

the prescribed minimum level. 

 

Prescribed liquidity support – s. 2.35.2(a)(iii) and (iv); s. 2.35.3 

In order to enhance investor protection and reduce reliance on credit ratings, we have proposed a 

number of liquidity support requirements. These include requiring: 

 

 a “global-style” liquidity facility so that the liquidity provider is required to provide funding 

to pay off maturing ABCP in all circumstances other than the bankruptcy or insolvency of the 

conduit or default of the underlying assets; 

 that the liquidity provider be a deposit-taking institution that is regulated by OSFI or a similar 

provincial regulatory authority; and 

 that the liquidity provider have long-term credit ratings from at least two DROs that are at or 

above a prescribed minimum level. 

 

Permitted assets – s. 2.35.2(c) 

A conduit relying on the exemption would have to contractually agree that its asset pool would 

consist only of traditional asset classes such as bonds, leases, mortgages and receivables. 

Securities of other conduits subject to the same asset class restrictions would be permitted. The 

purpose of this condition is to prevent a conduit from relying on the exemption if its asset pool 

includes credit derivatives or highly structured or leveraged credit products. 

 

Mandatory information memorandum – 2.35.4(1)(a); Form 45-106F7 

We propose that a conduit would be required to prepare and make available to investors an 

information memorandum in a prescribed form prior to the investor purchasing the short-term 

securitized product. The prescribed disclosure is intended to: 

 

 reflect the better disclosure practices we have observed in the ABCP market; 

 align with the disclosure required by the Bank of Canada for ABCP to be eligible as collateral 

under its Standing Liquidity Facility; 

 establish a minimum standard for disclosure; and 

 support standardization of disclosure. 
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Among other things, we propose to require disclosure regarding: 

 a conduit’s investment guidelines, including information regarding concentration and 

correlation limits, credit quality of assets and the originators of assets; 

 liquidity support; 

 credit enhancements; 

 an investor’s property interest in the conduit’s assets and its priority of claim over the assets; 

 provisions designed to protect a holder from material deterioration in asset pool performance; 

and 

 prior performance of the conduit or the significant parties to the securitization transaction.  

 

Contractual obligation to provide continuous disclosure – s. 2.35.4(1)(c); s. 2.35.4(5), (6) and 

(7); Form 45-106F8 

We propose to require a conduit to contractually agree with investors to provide certain ongoing 

disclosure. The first component is a prescribed monthly disclosure report, to be prepared and 

made available within 30 days of month end. The monthly disclosure report would facilitate 

investors receiving standardized disclosure of the assets underlying the ABCP. Because the 

information memorandum may be prepared before the conduit has acquired an asset pool, the 

monthly disclosure report is designed to provide investors with disclosure of the actual assets 

held and any changes to them, certain program-level information, the flow of funds, and a 

summary of securitization transactions in the relevant period.  

 

The second component is a timely disclosure report which would be required in the event of 

either: 

 

 a change to the information in the most recent monthly disclosure report, or  

 an event occurring that would reasonably be expected to materially affect either payments on 

that class of short-term securitized product or performance of the assets in the asset pool.  

 

We propose to limit the obligation to provide a timely disclosure report to circumstances in 

which an investor would reasonably require the information to make an informed investment 

decision.  

 

Risk retention and incentive and interest alignment disclosure – Form 45-106F8, Item 11 

We think it is important that there is clear disclosure about whether and how an ABCP structure 

aligns incentives of the securitization transaction parties with the interests of the investor. We 

therefore propose to require risk retention and incentive and interest alignment disclosure in the 

monthly disclosure report. 

 

Investor and regulator access to disclosure – s. 2.35.4 

The information memorandum, monthly disclosure reports and timely disclosure reports must be 

made reasonably available to investors and securities regulators. In recognition that ABCP 

transactions occur in the exempt market, we are not proposing a requirement that these 

disclosure documents be filed with securities regulators. However, we would require conduits to 

undertake to deliver the monthly disclosure reports and timely disclosure reports to securities 

regulators on request.  
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(iii)Proposed amendments to the Exempt Distribution Report 
We are re-proposing that the Exempt Distribution Report be amended to add securitization 

conduits as an industry classification to allow us to collect information on certain prospectus-

exempt distributions of securitized products. 

 

(b) Proposed consequential amendments to NI 25-101 

The Proposed Securitized Products Amendments contain a definition of “securitized product” 

that differs from the definition in the 2011 Proposals. The revised definition reflects the more 

targeted nature of the Proposed Securitized Product Amendments. 

 

NI 25-101 currently contains a definition for “securitized product” that is different from the one 

we are proposing. To avoid having two different definitions for the same term, we propose to 

replace the term “securitized product” in NI 25-101 with the term “structured finance product”. 

We think that “structured finance product” more accurately captures the securities set out in the 

current definition in NI 25-101, which includes traditional securitized products as well as hybrid 

instruments involving securitization and derivatives. 

 

(c) Proposed changes to 45-106CP 

We are proposing to change 45-106CP by adding a new section 4.6.1 that would provide 

guidance on: 

 

 the scope of the term “short-term securitized product”; 

 how a document can be made “reasonably available”; and 

 whom we would expect to be a “significant party” for a securitization. 

 

(d) Summary of comments on the 2011 Proposals relevant to the Proposed Securitized 

Products Amendments 

In developing the Proposed Securitized Products Amendments, we considered a number of 

comments received in connection with the 2011 Proposals that are relevant to ABCP and short-

term securitized products. A summary of these comments and our responses is in Annex D of 

this notice. 

 

4. Questions 

We would appreciate feedback on the Proposed Securitized Products Amendments generally, as 

well as on the following questions: 

 

1. We are not prohibiting short-term securitized products that do not satisfy the conditions in 

the Short-Term Securitized Products Prospectus Exemption (e.g. credit arbitrage ABCP) 

from being distributed in reliance on other prospectus exemptions such as the accredited 

investor and minimum investment amount exemptions. 

 

(a) Should certain types of short-term securitized products not be allowed to be sold on a 

prospectus-exempt basis? 
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(b) Is it likely that short-term securitized products would be sold under other prospectus 

exemptions besides the Short-Term Securitized Products Prospectus Exemption, and if 

so, which ones? What factors affect the probability of this occurring? 

 

(c) Are there other types of structured or structured finance products that would not be 

captured by the definition of “securitized product”, but that also should not be issued 

under the Short-Term Debt Prospectus Exemption? Should we broaden the types of 

products to be excluded from the Short-Term Debt Prospectus Exemption to encompass 

all structured finance short-term debt instruments? 

 

2. Are the credit rating requirements (two credit ratings at a prescribed minimum level) for 

short-term securitized products sold under the Short-Term Securitized Products Prospectus 

Exemption appropriate? 

 

3. We have prescribed a number of liquidity support requirements to address liquidity risk 

arising from the maturity mismatch in ABCP. 

  

(a) The Bank of Canada’s eligibility policies for collateral under its Standing Liquidity 

Facility require that sponsors of ABCP conduits have certain credit ratings, as opposed to 

the liquidity provider. Should there also be requirements in the Short-Term Securitized 

Products Prospectus Exemption as to the types of entities that can sponsor ABCP 

conduits (including credit ratings of those entities)? 

 

(b) How common is it for a sponsor to not also be the liquidity provider? 

 

(c) In order to reduce the risk associated with relying on a single credit rating of one DRO, 

we are proposing that two credit ratings be required for the liquidity provider. Do you 

agree with this approach? 

 

(d) Are the proposed minimum credit rating levels for the liquidity provider appropriate? 

 

(e) We have proposed that the liquidity provider be prudentially regulated by OSFI or a 

provincial regulatory authority. Would this cause problems for current ABCP programs? 

To what extent do foreign banks, not regulated by OSFI, act as liquidity providers to 

Canadian conduits? 

 

(f) If we were to allow foreign banks (not subject to OSFI oversight) to act as liquidity 

providers, to what extent would it be appropriate to require that they be subject to Basel 

III? What concerns exist with respect to allowing U.S. banks to act as liquidity providers 

if they are not subject to Basel III? 

 

(g) Are the proposed circumstances when a liquidity provider is permitted not to advance 

funds appropriate? 

 

4. The Short-Term Securitized Products Prospectus Exemption is available for short-term 

securitized products that are convertible or exchangeable into or accompanied by a right to 
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purchase another short-term securitized product that would qualify for the exemption. Is this 

appropriate? 

 

5. Are there assets in addition to those listed in section 2.35.2(c) of the proposed Short-Term 

Securitized Products Prospectus Exemption that a conduit should be allowed to hold? Are 

these assets currently found in the Canadian ABCP market? 

 

6. Do the proposed triggers for timely disclosure reports cover all material events of which 

investors would want to be informed? 

 

7.  Given its length and the introduction of two associated forms, would it be more user-friendly 

to have the Short-Term Securitized Products Prospectus Exemption and the new forms in a 

stand-alone rule instead of as part of NI 45-106? 

 

8.  The Proposed Securitized Products Amendments do not require that issuers that distribute 

ABCP under the proposed Short-Term Securitized Products Prospectus Exemption report 

those distributions to securities regulators. For the purposes of monitoring market trends and 

the build-up of risk: 

 

(a) what information should be available to securities regulators and other systemic risk 

regulators regarding ABCP distributed, outstanding, or traded; 

 

(b) what would be the most effective or efficient means of reporting for ABCP issuers; and 

 

(c) what would be an appropriate reporting frequency for issuers, that balances the resources 

that would be needed to prepare a report with the importance of having up-to-date 

information? 

 

G. Request for comments 

 

1. Request for comments 
We welcome your comments on the Proposed Amendments and feedback on the specific 

questions we have posed. 

 

Please note that comments received will be made publicly available and posted on the website of 

the Ontario Securities Commission at www.osc.gov.on.ca and on the website of the Autorité des 

marchés financiers at www.lautorite.qc.ca and may be posted on the websites of certain other 

securities regulatory authorities. Therefore, you should not include personal information directly 

in comments to be published.  It is important that you state on whose behalf you are making the 

submission. 
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2.  How to provide your comments 
Please provide your comments in writing by April 23, 2014. Please provide your comments in 

Microsoft Word, Windows format. 

 

Please address your submission to all members of the CSA as follows: 

British Columbia Securities Commission 

Alberta Securities Commission 

Financial and Consumer Affairs Authority of Saskatchewan 

The Manitoba Securities Commission 

Ontario Securities Commission 

Autorité des marchés financiers 

Financial and Consumer Services Commission of New Brunswick 

Superintendent of Securities, Prince Edward Island 

Nova Scotia Securities Commission 

Superintendent of Securities, Newfoundland and Labrador 

Superintendent of Securities, Yukon Territory 

Superintendent of Securities, Northwest Territories 

Superintendent of Securities, Nunavut 

 

Please deliver your comments only to the three addresses that follow. Your comments will be 

distributed to the other CSA member jurisdictions. 

 

Denise Weeres 

Manager, Legal, Corporate Finance 

Alberta Securities Commission 

250-5
th

 Street S.W.  

Calgary, Alberta, T2P 0R4 

denise.weeres@asc.ca 

 

The Secretary 

Ontario Securities Commission 

20 Queen Street West 

22
nd

 Floor 

Toronto, Ontario M5H 3S8 

Fax: (416) 593-2318 

E-mail: comments@osc.gov.on.ca 

 

Me Anne-Marie Beaudoin 

Corporate Secretary 

Autorité des marchés financiers 

800, square Victoria, 22
e 
étage 

C.P. 246, tour de la Bourse 

Montréal (Québec) H4Z 1G3 

Fax : 514-864-6381 

E-mail: consultation-en-cours@lautorite.qc.ca 

mailto:denise.weeres@asc.ca
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3.  Contents of Annexes 
The following annexes form part of this CSA Notice: 

  

Annex A – Proposed Amendments to National Instrument 45-106 Prospectus and Registration 

Exemptions 

 

Annex B –Proposed Amendments to National Instrument 25-101 Designated Rating 

Organizations 

 

Annex C – Proposed Changes to Companion Policy 45-106 Prospectus and Registration 

Exemptions 

 

Annex D – List of Commenters on 2011 Proposals and Summary of Comments on the 2011 

Proposals Relevant to the Proposed Securitized Products Amendments 

 

Annex E – Local Matters  
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4.  Questions 

Please refer your questions to any of the following: 

 

 

Denise Weeres 

Manager, Legal, Corporate Finance 

Alberta Securities Commission 

403-297-2930 

denise.weeres@asc.ca 

 

Agnes Lau 

Senior Advisor – Technical & Projects, 

Corporate Finance 

Alberta Securities Commission 

403-297-8049 

agnes.lau@asc.ca 

 

Winnie Sanjoto 

Senior Legal Counsel, Corporate Finance 

Ontario Securities Commission 

416-593-8119 

wsanjoto@osc.gov.on.ca 

 

Neeti Varma 

Senior Accountant, Corporate Finance 

Ontario Securities Commission 

416-593-8067 

nvarma@osc.gov.on.ca 

Michel Bourque  

Senior Policy Advisor   

Autorité des marchés financiers  

514-395-0337, ext. 4466  

michel.bourque@lautorite.qc.ca 

  

Alexandra Lee  

Senior Policy Advisor   

Autorité des marchés financiers  

514-395-0337, ext. 4465  

alexandra.lee@lautorite.qc.ca 

Nazma Lee 

Senior Legal Counsel, Corporate Finance 

British Columbia Securities Commission 

604-899-6867 

nlee@bcsc.bc.ca 

 

 

 

mailto:denise.weeres@asc.ca
mailto:agnes.lau@asc.ca
mailto:michel.bourque@lautorite.qc.ca
mailto:alexandra.lee@lautorite.qc.ca
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Annex A 

 

Proposed Amendments to  

National Instrument 45-106 Prospectus and Registration Exemptions 

 

1. National Instrument 45-106 Prospectus and Registration Exemptions is amended by 

this Instrument. 

 

2. Section 1 is amended by adding the following definitions: 

 

“asset pool” means a pool of cash-flow generating assets in respect of which a conduit 

has a property interest;   

 

“conduit” means an issuer  

 

(a)   created to conduct one or more securitization transactions, and 

 

(b) in respect of which it is reasonable for the issuer to expect that, in the 

event of a bankruptcy or insolvency proceeding under the Bankruptcy and 

Insolvency Act (Canada), the Companies Creditors’ Arrangement Act 

(Canada) or a proceeding under similar legislation in Canada, a 

jurisdiction of Canada or a foreign jurisdiction, none of the assets 

comprising an asset pool of the issuer will be consolidated with the assets 

of a third party that transferred or participated in the transfer of assets to 

the issuer;  

 

“credit enhancement” means a method used to reduce the credit risk of a class of  

securitized product; 

 

“liquidity provider” means a person that is obligated to provide funds to a conduit to 

enable it to pay principal or interest in respect of a maturing securitized product;   

 

“second-level asset” means a security held by a conduit that is a security issued by 

another conduit;   

 

“securitization transaction” means a transaction or series of transactions in which a 

conduit acquires an asset pool in connection with issuing a securitized product; 

 

“securitized product” means a security that  

 

(a) is governed by a trust indenture or similar agreement setting out the rights 

and protections applicable to a holder of the security,  

 

(b) provides a holder with a security interest, ownership interest, leasehold 

interest or other property interest in an asset pool, and 
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(c) entitles a holder to the principal and interest, primarily obtained from one 

or more of the following 

 

(i)   the proceeds from the distribution of securitized product,  

 

(ii) the cash flows generated by an asset pool,  

 

(iii) the proceeds obtained on the liquidation of one or more assets in an 

asset pool; 

 

“short-term securitized product” means a securitized product that is a negotiable 

promissory note or commercial paper that matures not more than one year from the date 

of issue; .  

 

2. Section 2.4 is amended by adding the following subsection: 

 

(4) Subsection (2) does not apply to a distribution of a short-term securitized 

product..  

 

3. Section 2.5 is amended by adding the following subsection: 
 

(3) Subsection (1) does not apply to a distribution of a short-term securitized 

product..  

 

4. Section 2.6 is amended by adding the following subsection: 

 

(3) Subsection (1) does not apply to a distribution of a short-term securitized 

product.. 

 

5. Section 2.7 is replaced with the following: 

 

(1)  In Ontario, the prospectus requirement does not apply to a distribution to a person 

who purchases the security as principal and is one of the following:  

 

(a)   a founder of the issuer,  

 

(b)   an affiliate of a founder of the issuer;  

 

(c) a spouse, parent, brother, sister, grandparent, grandchild or child of an 

executive officer, director or founder of the issuer,  

 

(d) a person that is a control person of the issuer.  

 

(2) Subsection (1) does not apply to a distribution of a short-term securitized 

product.. 
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6. Section 2.9 is amended  by adding the following subsection: 

 

(3.1) Subsections (1) and (2) do not apply to a distribution of a short-term securitized 

product.. 

 

7. Section 2.35 is replaced with the following: 

 

Short-term debt 

 

2.35 (1) The prospectus requirement does not apply to a distribution of a negotiable 

promissory note or commercial paper if all of the following apply: 

 

(a) the note or commercial paper matures less than one year from the date of 

issue; 

 

(b) the note or commercial paper has a credit rating from a designated rating 

organization, or its DRO affiliate, that is at or above one of the following 

rating categories or that is at or above a rating category that replaces one 

of the following rating categories: 

 

(i) R-1 (low) if issued by DBRS Limited; 

 

(ii) F1 if issued by Fitch, Inc.; 

 

(iii) P-1 if issued by Moody’s Canada Inc.; 

 

(iv) A-1 (low) if issued by Standard & Poor’s Ratings Services 

(Canada); 

 

(c) the note or commercial paper has no credit rating from a designated rating 

organization, or its DRO affiliate, that is below one of the following rating 

categories or that is below a rating category that replaces one of the 

following rating categories: 

 

(i) R-1 (low) if issued by DBRS Limited; 

 

(ii) F2 if issued by Fitch, Inc.; 

 

(iii) P-2 if issued by Moody’s Canada Inc.; 

 

(iv) A-2 if issued by Standard & Poor’s Ratings Services (Canada). 

 

(2) Subsection (1) does not apply to a distribution of a negotiable promissory note or 

commercial paper if either of the following applies:   

 

(a) the note or commercial paper is a securitized product; 
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(b) the note or commercial paper is convertible or exchangeable into or 

accompanied by a right to purchase another security other than a security 

described in subsection (1)..  

 

8. The Instrument is amended by adding the following sections: 

 

 Short-term securitized products 

 

2.35.1 Subject to sections 2.35.2 and 2.35.4, the prospectus requirement does not apply to 

a distribution of a short-term securitized product if the short-term securitized product is 

not convertible or exchangeable into or accompanied by a right to purchase another 

security, other than a security described in this section.  

 

Limitations on short-term securitized product exemption 

 

2.35.2 Section 2.35.1 does not apply to a distribution of a short-term securitized product 

unless all of the following apply:  

 

(a) the short-term securitized product is of a class of securitized product to 

which all of the following apply:  

 

(i)   it has a credit rating from two designated rating organizations, or 

their respective DRO affiliate, each of which is at or above the 

following rating categories: 

 

A. R-1 (high) (sf) if issued by DBRS Limited; 

 

B. F1+sf if issued by Fitch Inc.; 

 

C.  P-1 (sf) if issued by Moody’s Canada Inc.; 

 

D.  A-1 (high) (sf) if issued by Standard & Poor’s Ratings 

Services (Canada); 

 

(ii) there has been no announcement by a designated rating 

organization referred to in paragraph (i) that the credit rating it has 

issued is under review if it would be reasonable for the conduit to 

expect that the review will result in the credit rating being 

withdrawn or downgraded below the level referred to in paragraph 

(i);  

 

(iii) the conduit has entered into one or more agreements that, subject 

to section 2.35.3, obligate one or more liquidity providers to 

provide funds to the conduit to enable the conduit to satisfy all of 
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its obligations to pay principal and interest as that class of short-

term securitized product matures; 

 

(iv) subject to section 2.35.3 all of the following apply to each liquidity 

provider: 

 

A. it is a deposit-taking institution;   

 

B. it is regulated by one of the following: 

 

1. the Office of the Superintendent of Financial Institutions 

(Canada);  

 

2.  a government department or regulatory authority of Canada, 

or of a jurisdiction of Canada responsible for regulating 

deposit-taking institutions; 

 

C. it has a rating from two designated rating organizations, or 

their respective DRO affiliate, for its senior, unsecured long-

term debt that is not dependent upon a guarantee by a third 

party, and each rating is at or above the following rating 

categories: 

  

1.   A(low)  if issued by DBRS Limited;  

 

2.  A-  if issued by Fitch Inc.; 

 

3.  A3 if issued by Moody’s Canada Inc.; 

 

4. A- if issued by Standard & Poor’s Ratings Services  

(Canada);  

 

D.  there has been no announcement by a designated rating 

organization referred to in clause C. that the credit rating it has 

issued is under review if it would be reasonable for the conduit 

to expect that the review will result in the credit rating being 

withdrawn or downgraded below the level referred to in clause 

C;  

  

 (b)   if the conduit has issued more than one class of short-term securitized 

product, the short-term securitized product to be distributed under section 

2.35.1, when issued, will, in the event of bankruptcy, insolvency or 

winding-up of the conduit, rank higher in priority of claim than any other 

outstanding class of short-term securitized product issued by the conduit; 

 



-6- 

 

#4698583 v8 

 (c)   the conduit has provided an undertaking to or has agreed in writing with 

the purchaser of a short-term securitized product or an agent, custodian or 

trustee appointed to act on behalf of purchasers of that class of short-term 

securitized product, that the asset pool of the conduit will consist only of 

one or more of the following:  

 

(i)  a bond; 

 

(ii)  a mortgage; 

 

(iii)  a lease;  

 

(iv) a loan;  

 

(v)    a receivable;  

 

(vi) a royalty; 

 

(vii) a second-level asset if the applicable asset pool of the other conduit 

consists only of one or more of the assets referred to in subclauses 

(i) to (vi). 

 

Exceptions relating to liquidity providers 
 

2.35.3(1) Paragraph 2.35.2(a)(iii) does not apply if the conduit is subject to any of the 

following:  

 

(a)  bankruptcy, or insolvency proceedings under the Bankruptcy and 

Insolvency Act (Canada);  

 

(b) an arrangement under the Companies Creditors’ Arrangement Act 

(Canada);  

 

(c) proceedings similar to those referred to in paragraph (a) or (b) under the 

laws of Canada or a jurisdiction of Canada or a foreign jurisdiction.   

 

(2) Despite paragraph 2.35.2(a)(iii), for the purposes of section 2.35.1, an agreement with 

a liquidity provider may provide that a liquidity provider is not obligated to advance 

funds in respect of a class of short-term securitized product that exceed the sum of the 

following: 

 

(a)  the aggregate value of the assets in the asset pool to which that class of 

short-term securitized product relates, that continue to generate cash flows; 

and  
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 (b) the amount of credit enhancement applicable to the asset pool to which 

that class of short-term securitized product relates.  

 

(3) Paragraph 2.35.2(a)(iii) does not apply to a liquidity provider if another liquidity 

provider that meets the conditions of paragraph 2.35.2(a)(iii) has guaranteed or otherwise 

committed, in the event of non-payment by the first-mentioned liquidity provider, to 

provide to the conduit the amount of liquidity support that the first-mentioned liquidity 

provider was required to provide.   

 

Disclosure requirements 
 

2.35.4(1) A conduit that distributes a short-term securitized product under section 2.35.1 

must, on or before the date a purchaser purchases the short-term securitized product, do 

all of the following: 

 

(a)   prepare an information memorandum that complies with Form 45-106F7;  

    

(b) provide to the purchaser or make reasonably available to the purchaser the 

information memorandum  referred to in paragraph (a);  

 

(c)   provide an undertaking to or agree in writing with the purchaser, or with 

an agent, custodian or trustee appointed to act on behalf of purchasers of 

that class of securitized product, to  

 

(i)  for so long as a short-term securitized product of that class remains 

outstanding, prepare the documents specified in subsections (5) 

and (6) within the time periods specified in those subsections, and  

 

(ii) provide to or make reasonably available to each holder of a short-

term securitized product of that class, the documents specified in 

subsections (5) and (6).  

 

(2) Paragraphs (1)(a) and (b) do not apply to a conduit distributing a short-term 

securitized product under section 2.35.1 if 

 

(a) the conduit has previously distributed a short-term securitized product of 

the same class as the short-term securitized product to be distributed, 

 

(b)   in connection with that previous distribution the conduit prepared an 

information memorandum that complied with clause (1)(a),  

 

(c)  the conduit, on or before the time each purchaser in the current 

distribution purchases a short-term securitized product, does each of the 

following: 
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 (i) provides to or makes reasonably available to the purchaser the 

information memorandum  prepared in connection with the 

previous distribution; and 

 

(ii)   provides to or makes reasonably available to the purchaser all 

documents specified in subsections (5) and (6) that have been 

prepared in respect of that class of short-term securitized product.  

 

(3) A conduit must, on or before the 10
th

 day following a distribution of a short-term 

securitized product under section 2.35.1, do each of the following: 

 

  (a) provide to or make reasonably available to the securities regulator either 

of the following: 

 

(i)   the information  memorandum required under paragraph (1)(a);  

 

(ii) if the conduit is relying on subsection (2), the documents referred 

to in paragraph (c);   

 

  (b) subject to subsection (4), deliver to the securities regulator an undertaking 

that it will, in respect of that class of short-term securitized product, 

 

(i) provide to or make reasonably available to the securities regulator 

the documents specified  in subsections (5) and (6), and  

 

(ii) promptly deliver to the securities regulator each document 

specified in subsections (5) and (6) that is requested by the 

securities regulator.  

 

(4) Paragraph (3)(b) does not apply if  

 

(a) the conduit has delivered an undertaking to the securities regulator under 

paragraph (3)(b) in respect of a previous distribution of a securitized 

product that is of the same class as the short-term securitized product 

currently being distributed, and  

 

(b) the undertaking referred to in paragraph (a) applies in respect of the 

current distribution.  

 

 (5) For the purpose of subsection 2.35.4(1), the undertaking or agreement must require 

the conduit to prepare a monthly disclosure report relating to the class of short-term 

securitized product, that is  

 

(a)   prepared in accordance with Form 45-106F8,  

 

  (b)  current as at the last business day of each month, and  
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 (c)  no later than 30 days from the end of the most recent month to which it 

relates, made reasonably available to each holder of that class of the 

conduit’s short-term securitized product. 

 

(6) For the purpose of subsection 2.35.4(1), the undertaking or agreement must require 

the conduit to promptly provide a timely disclosure report, providing the information 

specified in subsection (7), in each of the following circumstances, if the timely 

disclosure report would provide material information: 

 

(a) a change to the information required to be provided in the most recently 

required monthly disclosure report referred to in subsection (5); 

 

(b) an event that the conduit would reasonably expect to significantly affect 

either of the following:  

 

(i) a payment on that class of short-term securitized product; 

 

(ii) the performance of the assets in the asset pool. 

 

 (7) The timely disclosure report referred to in subsection (6) must  

 

(a) describe the nature and substance of the change or event including, as  

applicable, the change or event’s effect on any payment to a holder of that 

class of short-term securitized product and the investment performance of 

the conduit’s asset pool, and  

 

(b) be made reasonably available to holders of that class of securitized 

product within 2 days of the conduit becoming aware of the change or 

event.. 

 

9. Item 3 of Form 45-106F1 Report of Exempt Distribution is amended by adding: 

 

““□□  FFiinnaanncciiaall  SSeerrvviicceess  --  sseeccuurriittiizzaattiioonn  ccoonndduuiittss””  after □□  ““FFiinnaanncciiaall  SSeerrvviicceess – mortgage 

investment companies”. 

 

10. In British Columbia, item 3 of Form 45-106F6 British Columbia Report of Exempt 

Distribution is amended by adding: 

 

““□□  FFiinnaanncciiaall  SSeerrvviicceess  --  sseeccuurriittiizzaattiioonn  ccoonndduuiittss””  after □□  ““FFiinnaanncciiaall  SSeerrvviicceess – mortgage 

investment companies”. 
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11.   This Instrument is amended by adding the following form:  

 

Form 45-106F7 

Information Memorandum for Short-term Securitized Products 
 

Instructions: 

 

(1) Using language that is plain and easy to understand by the type of investor to whom the 

issuer’s short-term securitized products are offered, provide the information required by 

this form.  

 

(2) An information memorandum may be used to disclose more than one class of short-term 

securitized product if separate disclosure is provided for each class.   

 

(3) This form requires disclosure of certain items, matters or other information referred to as 

“material”. Information is “material” if knowledge of it could reasonably be expected to 

affect a reasonable investor’s decision whether to buy, sell or hold a short-term 

securitized product.  

 

(4) If an information memorandum is used to distribute more than one class or series of 

short-term securitized product, the disclosure required by this form must be provided for 

each class and series of short-term securitized product distributed under the information 

memorandum.  

 

(5) Include a glossary that defines all technical terms, and includes each of the following 

definitions:  

 

“obligor” means, in respect of an asset in an asset pool of a conduit, a person that is any 

of the following: 

 

 (a)   a debtor, obligated to make payments;  

 

 (b)  a guarantor of the payments of a person referred to in (a);  

 

 (c)   a provider of alternative credit support for payments;  

 

“originator” means a person that performs the activity described in clause (c) of the 

definition of significant party;  

 

“principal obligor” means an obligor of assets in an asset pool if the assets in respect of 

which the person is an obligor generate one-third or more of the aggregate cash flow 

generated by all assets in an asset pool of a conduit;  

 

“second-level asset” mean a security held by a conduit that is a security issued by 

another conduit;   

 



-11- 

 

#4698583 v8 

“significant party” means in respect of a conduit, the conduit, each principal obligor, 

and each other person that performs or will perform any of the following activities if that 

role is material:  

 

(a) organizing or initiating the transfer of a material portion of an asset pool to the 

conduit; 

 

(b) designing a securitization transaction of the conduit;  

 

(c) originating assets in an asset pool of the conduit; 

 

(d) providing funds or making commitments that materially affect the 

creditworthiness of the conduit; 

 

(e) acting as a liquidity provider;   

 

(f) selecting, analyzing, monitoring or managing an asset pool of the conduit;  

 

(g) collecting payments generated by one or more assets in an asset pool of the 

conduit; 

 

(h) issuing or redeeming a class of short-term securitized products;  

 

(i) acting as agent, custodian or trustee for a class of short-term securitized product 

holders; 

 

(j) administering payments to a class of securitized product holders;  

 

“sponsor” means a person that performs the activity described in clause (a) of the 

definition of significant party.   

 

Item 1: Significant Parties to Securitization Transaction 

 

1.1 Identify each significant party to the securitization transaction and describe its role and 

function  in connection with the securitization transaction. 

 

1.2 If any of the following persons has, in the prior five years, performed a similar role for 

another conduit and there was a failure by that other conduit to make a required payment 

to a securitized product holder in the time required, disclose that fact: 

 

(a) the sponsor;  

 

(b) a liquidity provider;  

 

(c) a principal obligor;  
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(d) an originator of all or a portion of the assets in the conduit’s asset pool, if a 

reasonable investor would consider that the originator had originated a material 

portion of the assets in the conduit’s asset pool;    

 

(e) a person that transferred to the conduit a material portion of the assets in the conduit’s 

asset pool. 

 

1.3 Disclose the conduit’s jurisdiction and form of organization. 

 

1.4. In respect of the sponsor, each originator of a material portion of the asset pool, each 

principal obligor, and each provider of material credit enhancement, 

 

 (a) disclose whether or not it is a Canadian bank, Schedule II foreign bank subsidiary 

or Schedule III bank, and 

 

 (b) if it is not a financial institution referred to in paragraph (a), identify whether 

there is a government department or regulatory authority responsible for 

overseeing it and, if so, disclose that government department or regulatory 

authority.  

 

1.5 In respect of each person responsible for selecting, analyzing, monitoring or managing 

the conduit’s asset pool or collecting payments due from obligors, describe any 

inspections or verifications to which the person is or is anticipated to be subject that are 

intended to assess or monitor performance of the person’s contractual obligations in 

connection with the securitization transaction.  

 

Item 2: Structure  

 

Include one or more diagrams that set out the basic structure of the securitization transaction. 

 

Item 3: Eligible assets   
 

3.1 Describe the material investment guidelines and underwriting criteria applied or to be 

applied to the assets to form the conduit’s asset pool, including those regarding any of the 

following:  

 

(a) the types of assets that a conduit may acquire;  

 

(b) concentration or correlation limits, including, without limitation, limits in respect 

of industry classification, geographic regions and obligors;  

 

(c) the credit quality of assets that will form the asset pool of the conduit;  

 

(d) the originators or intermediaries from which assets may be obtained. 
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3.2 Disclose whether the conduit is permitted to hold second-level assets in the asset pool. 

Disclose that the conduit will not hold second-level assets unless the asset pool of the 

other conduit will consist only of assets that the conduit is permitted to hold.  

 

3.3 Describe the methods by which the conduit anticipates acquiring a property interest in its 

asset pools and the nature of the property interest the conduit will have upon completion 

of the transfer.  

 

3.4  Describe the due diligence or verification procedures that will be applied in respect of the 

assets to form each asset pool of the conduit.  

 

3.5  Disclose, using bold text, the conduit’s intention with respect to acquiring, investing in, 

or obtaining economic exposure to credit derivatives or highly structured or leveraged 

credit products.  

 

Item 4: Liquidity support and credit enhancement  

 

4.1 Disclose the anticipated amount and nature of liquidity support to be provided by each of 

the liquidity providers.   

 

4.2 Disclose the material conditions to or limitations on the obligation of a liquidity provider 

to promptly provide liquidity support.   

 

4.3 Disclose the amount and nature of all anticipated credit enhancements and structural 

mechanisms intended to materially reduce the risk of loss to investors.  

 

4.4 Disclose the anticipated material conditions to or limitations on the obligation of a credit 

enhancement provider to provide the credit enhancement or other support referred to in 

section 4.3.   

 

Item 5: Property interests in asset pool and priority of payments  

 

5.1 Disclose the property interest a holder of a short-term securitized product will have in the 

conduit’s asset pool and describe any anticipated material limitations on that interest.   

 

5.2 Describe each other person that has or is anticipated to have a property interest in the 

assets comprising the conduit’s asset pool and describe that interest.  

 

5.3 Disclose the priority of claims of each person referred to in section 5.2, in the event of the 

conduit’s insolvency.  

 

5.4 Disclose whether, in the event of insolvency of the conduit, the claims of a short-term 

securitized product holder will rank above those of liquidity providers and providers of 

material credit enhancement.  
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5.5 Describe any circumstances that may change the priority of the claim of a short-term 

securitized product holder.  

 

Item 6: Compliance or termination events   
 

6.1 Describe each of the events or circumstances that could reasonably be expected to result 

in the conduit being required to cease issuing short-term securitized products.  

 

6.2 Describe the portfolio performance tests applicable to an asset pool intended to provide 

early warning of a material adverse change in the asset pool. 

 

6.3 Describe any other material contractual provisions designed to protect a holder of a short-

term securitized product from material deterioration in respect of either or both of the 

following: 

 

(a) the performance of an asset pool;  

 

(b) the credit quality or performance of a significant party. 

 

Item 7: Description of short-term securitized product and offering 
 

Describe the short-term securitized product to be distributed and the distribution procedures, 

including each of the following:  

 

(a) whether short-term securitized product certificates will be issued in certificated 

(registered or bearer) form or book-entry form and the delivery procedures;  

 

(b) whether short-term securitized products will be sold on a discount basis or on an 

interest-bearing  basis;  

 

(c)   the applicable discount or interest rate and the timing of interest payments;  

 

(d) the denominations in which short-term securitized product certificates will be 

issued;  

 

(e)   the term to maturity, including the ability of the conduit to extend maturity;  

 

(f) the ability of either an investor to redeem prior to maturity or of the conduit to 

repay prior to maturity;  

 

(g) maximum aggregate principal amount of short-term securitized products to be 

outstanding at any one time.  
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Item 8: Additional information about the conduit 

 

8.1 Disclose whether the conduit anticipates using financial leverage to finance the 

acquisition, origination or refinancing of any assets that will comprise the asset pool.  If 

so, describe the type of financial leverage anticipated, including whether or not it is 

anticipated to include partially collateralizing derivative contracts with assets whose 

value is only a fraction of the notional amount of the value of the contract.  

 

8.2 Disclose whether the conduit has either issued or anticipates issuing any securities other 

than a short-term securitized product. If any other security has been or is anticipated to be 

issued, describe that other security, its credit rating, if applicable, and how it will rank, in 

the event of insolvency of the conduit, relative to each class of the conduit’s short-term 

securitized product.  

 

8.3 Disclose the extent to which the conduit anticipates using interest rate swaps, foreign 

currency swaps or other hedging arrangements. 

 

8.4 Disclose how an investor can obtain access to disclosure that the conduit is required to 

provide or make reasonably available to an investor.   

 

8.5 Disclose how a holder of a short-term securitized product of the conduit can obtain access 

to the disclosure the conduit is required to provide or make reasonably available to a 

holder of a short-term securitized product of the conduit.  

 

Item 9: Material agreements   

 

9.1 Except to the extent previously disclosed by a conduit in a report in Form 45-106F7 or 

Form 45-106F8, describe the terms of each material agreement to which a significant 

party is a party. 

 

9.2 Describe the ability of a person to waive or modify the requirements, activities or 

standards that would apply under a material agreement referred to in section 9.1.   

 

Item 10: Summary of asset pool  

 

If at the date of the information memorandum the conduit has acquired an asset pool, include in 

the information memorandum or attach as an annex to it the information required by Items 4 and 

5 of Form 45-106F8.  

 

Item 11: Date of information memorandum 
 

State the date of the information memorandum.   
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Item 12: Representation that no misrepresentation 
 

State the following in the information memorandum: 

 

“This information memorandum does not contain a misrepresentation.”. 

 

12. This Instrument is amended by adding the following form:  

 

Form 45-106F8  

Monthly Disclosure Report for Short-term Securitized Products  

Distributed under Section 2.35.1 

 

Instructions: 

 

(1) Using language that is plain and easy to understand by the type of investor to whom the 

issuer’s short-term securitized products are offered, provide the information required by 

this form. 

 

(2) A monthly disclosure report may be used to disclose more than one class of short-term 

securitized product if separate disclosure is provided for each class.   

 

(3) This form requires disclosure of certain items, matters or other information referred to as 

“material”. Information is “material” if knowledge of it could reasonably be expected to 

affect a reasonable investor’s decision whether to buy, sell or hold a short-term 

securitized product.  

 

(4) If a monthly disclosure report is prepared in respect of more than one class or series of 

short-term securitized product, the disclosure required by this form must be provided for 

each class and series of short-term securitized product to which the monthly disclosure 

report relates. 

 

(5) Include a glossary that defines all technical terms, and includes each of the following 

definitions:  

 

“obligor” means, in respect of an asset in an asset pool of a conduit, a person that is any 

of the following: 

 

 (a)   a debtor, obligated to make payments;  

 

 (b)  a guarantor of the payments of a person referred to in (a);  

 

 (c)  a provider of alternative credit support for payments;  

 

“originator” means a person that performs the activity described in clause (c) of the 

definition of significant party;  

 



-17- 

 

#4698583 v8 

“principal obligor” means an obligor of assets in an asset pool if the assets in respect of 

which the person is an obligor generate one-third or more of the aggregate cash flow 

generated by all assets in an asset pool of a conduit;  

 

“second-level asset” means a security held by a conduit that is a security issued by 

another conduit;   

 

“significant party” means in respect of a conduit, the conduit, each principal obligor, 

and each other person that performs or will perform any of the following activities if that 

role is material:  

 

(a)  organizing or initiating the transfer of a material portion of an asset pool to the 

conduit; 

 

 (b)   designing a securitization transaction of the conduit;  

 

 (c)   originating assets in an asset pool of the conduit; 

 

 (d) providing funds or making commitments that materially affect the 

creditworthiness of the conduit; 

 

 (e)   acting as a liquidity provider;   

 

(f)   selecting, analyzing, monitoring or managing an asset pool of the conduit;  

 

(g)  collecting payments generated by one or more assets in an asset pool of the 

conduit; 

 

(h)  issuing or redeeming a class of short-term securitized products;  

 

(i)   acting as agent, custodian or trustee for a class of short-term securitized product 

holders; 

 

(j)   administering payments to a class of securitized product holders;  

 

“sponsor” means a person that performs the activity described in clause (a) of the definition of 

significant party.   

 

Item 1: Significant Parties to Securitization Transaction 

 

1.1 Identify each significant party to the securitization transaction.  

 

1.2 Include one or more diagrams disclosing  

 

(a)   the basic structure of the securitization transaction, and  
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(b)   in simplified form, the cash flows of the securitization transaction.  

 

1.3 If there is a person who is now a significant party that was not previously disclosed as a 

significant party or was previously disclosed as a significant party but is now performing 

an additional or different function   

(a) disclose that fact, including, in the event of a change, the reasons for that change, 

and 

 

(b) provide the disclosure applicable to that person required by Item 1 of Form 45-

106F7 Information Memorandum for Short-term Securitized Products.  

 

Item 2: Program Information  
 

Provide the following disclosure of the short-term securitized product program:   

  

(a) the total amount of short-term securitized product outstanding, including face amount and 

all interest payable to maturity; 

  

 (b) in respect of each liquidity agreement 

 

 (i) the name of the liquidity provider,  

 

 (ii) the total amount of liquidity available from the liquidity provider and the 

percentage it represents of the total available liquidity support, 

 

 (iii)  a description of the agreement, including all material conditions to or limitations 

on the obligation of the liquidity provider to provide liquidity support, and 

  

 (iv)   any limitations on the obligation of the liquidity provider to provide same-day 

funding; 

 

(c) a description of each program-level credit enhancement, including   

 

 (i) the nature and form of the credit enhancement, 

 

 (ii) the amount of credit enhancement available,  

 

 (iii) the percentage that the credit enhancement represents of the amount referred to in 

paragraph (a), and 

 

 (iv)   material conditions to or limitations on the obligation of a person to provide credit 

enhancement,  

 

(d) average maturity in days. 
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Item 3: Flow of funds 

 

3.1 Describe the flow of funds for the securitization program, including payment allocations, 

rights, payment dates, and payment priorities.  

 

 3.2 For second-level assets, disclose the ranking of the securitization program in priority of 

payments. 

 

 Item 4: Asset pool  

 

4.1 Describe the assets that comprise the conduit’s asset pool.  

 

4.2 Provide a diagram disclosing the aggregate composition of the conduit’s asset pool 

broken down to disclose each of the following: 

   

 (a) each asset type, expressed as a dollar amount and a percentage of the total asset 

pool;  

 

 (b) the industry of the seller of the assets, expressed as a dollar amount and a 

percentage of the total asset pool;  

 

 (c) the amount of assets obtained from each originator, expressed as a percentage of 

the total asset pool. 

 

4.3 Identify each principal obligor and the percentage of the asset pool in respect of which 

the person is the principal obligor.  

 

4.4 Disclose any material correlation or concentration risks. 

 

4.5 Disclose the extent to which the conduit has used interest rate swaps, foreign currency 

swaps or other hedging arrangements. 

 

Item 5: Second-level Assets   

 

(a) For any second-level assets held by the conduit, disclose each of the following:  

 

(i) a brief description of the second-level assets and the securitization program 

issuing them;   

 

(ii) the information that would be required by items 4 and 6 in respect of the asset 

pool of the conduit that issued the second-level assets;  

 

(iii)   a summary of the performance of the second-level assets, including, if material, 

the information that would be required by subsection 8.2(h) in respect of the asset 

pool of the conduit that issued the second-level assets.  
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(b) If the second-level assets are those of a conduit that is a reporting issuer in a jurisdiction 

of Canada or subject to ongoing or continuous reporting obligations in a foreign 

jurisdiction, state the identity of that conduit and the location at which such ongoing or 

continuous reporting can be found.   

 

Item 6: Asset Pool Changes  
 

Disclose the program activity for the period, including each of the following: 

 

(a) assets that have been added to the asset pool, including types of assets and dollar 

amounts;  

 

(b) assets that no longer form part of the asset pool, including types of assets and dollar 

amounts; 

 

(c) the reason for assets having been added to or no longer forming part of the asset pool, 

e.g., refinancing, liquidation, maturity, liquidity draw;  

 

(d) commitment reductions and increases.  

 

 Item 7: Program compliance and termination events   

 

 (a) If any of the following events has occurred, except to the extent previously disclosed by 

the conduit on Form 45-106F8, disclose that fact and provide a description of the event 

and state its current status:  

  

 (i)  insolvency or bankruptcy of the conduit;  

 

 (ii) a material amortization event or program event of default; 

 

  (iii)   a program-wide credit enhancement draw; 

 

  (iv)  a program-wide liquidity draw. 

 

(b) Disclose whether the sum of committed liquidity plus cash or cash equivalents available 

to pay maturing short-term securitized products complies with the program’s required 

liquidity support. 

 

(c) Disclose whether the credit enhancement that has been committed to the program is 

greater than or equal to the program’s required credit enhancement.  
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(d)  Describe each of the events or circumstances that could reasonably be expected to result 

in the conduit being required to cease issuing short-term securitized products.  

 

(e) Describe the portfolio performance tests intended to provide early warning of a material 

adverse change in the asset pool.  

 

(f) Describe all events that would reasonably be expected to result in the termination of a 

securitization transaction or the acceleration of repayment of the short-term securitized 

product. 

 

(g) Describe all other material contractual provisions designed to protect a holder of a short-

term securitized product from material deterioration in either or both of the following: 

 

(i) the performance of the asset pool;  

 

(ii)  the credit quality or performance of a significant party.   

 

Item 8:  Securitization transaction summary 

 

8.1   Disclose the number of securitization transactions entered into by the conduit.  

 

8.2 For each securitization transaction that remains outstanding, disclose all of the following 

using to the extent practicable, one or more diagrams:  

 

 (a) the transaction number;  

 

 (b) a description of the assets, including, each of the following, if material:  

 

  (i) average remaining term of assets, expressed in months; 

 

  (ii) the total dollar amount of outstanding short-term securitized products;  

 

  (iii) whether the assets are revolving or amortizing; 

 

 (c) the conduit’s property interest in the assets, including whether the conduit has an      

ownership interest, security interest, leasehold interest or other interest in them;   

 

(d)  the number of obligors; 

 

(e) the number of originators and the industry in which each of the originators   

primarily does business;  

  

  (f) each credit rating issued by a designated rating organization in respect of each 

originator of assets;  

 

 (g) performance of the assets, including   
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 (i) measurement of collections, including applicable metric and method of  

measurement,  

 

 (ii) aggregate outstanding asset balance,  

 

 (iii)   available credit enhancement, specified as a dollar amount and a 

percentage of asset pool balance,  

  

 (iv)   the most recently completed month’s default ratio, including basis of 

presentation, 

 

 (v) 12 month average default ratio, including basis of presentation, 

 

 (vi) the most recently completed month’s defaults relative to available credit 

enhancement,  

 

 (vii) the most recently completed month’s delinquencies, including basis of 

presentation, 

 

 (viii)  other material performance ratios, and 

 

 (ix) whether there has been a default or early amortization in the most recently 

completed month relating to payment, asset performance or bankruptcy 

and if so, a description and current status (e.g., waived, plan for resolution, 

wind-down).  

 

8.3  Disclose each of the following for each securitization transaction credit enhancement 

provider:  

 

 (a) the amount and form of credit enhancement provided; 

 

 (b)  the credit enhancement provided as a percentage of the total credit enhancement 

available to that class of short-term securitized product;  

 

(c) the long-term credit rating of the credit enhancement provider, including the name 

of the designated rating organization that issued the credit rating;  

 

(d) all material conditions to or limitations on the obligation of the credit 

enhancement provider to provide credit enhancement.  

 

8.4 Disclose all financial leverage used to finance the acquisition, origination or refinancing 

of any assets that comprise the asset pool.   
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Item 9: Material agreements 

 

(a) Except to the extent previously disclosed in a Form 45-106F7 or Form 45-106F8 describe 

the particulars of each material agreement relating to the securitization transaction. 

 

(b) Except to the extent previously disclosed in a Form 45-106F7 or Form 45-106F8, 

disclose any material changes or waivers to a material agreement. 

 

Item 10: Fees and expenses  
 

Describe all material fees and expenses to be paid or payable out of the cash flows from the asset 

pool, and identify each significant party that is receiving those fees or expenses and the general 

reason for the fee or expense. 

  

Item 11: Alignment of interest and conflicts of interest 

 

11.1 Disclose for each securitization transaction, all the following information:  

 

(a)   whether any significant party is required by law or through an undertaking or agreement 

to retain an economic interest in the credit risk of the assets in an asset pool;  

 

(b)  if a significant party has retained an economic interest in the credit risk of the assets in an 

asset pool, the method and amount of credit risk retained, including a description of any 

hedging or other transaction designed to reduce the amount of credit risk; and  

 

(c)  if no significant party has retained an economic interest in the credit risk of the assets in 

an asset pool, disclose 

  

 (i)  the reasons why no credit risk was retained, and 

 

 (ii)  a statement of whether and, if so, how the incentives of the significant parties are 

aligned with the interests of an investor in the short-term securitized products 

issued by a conduit.  

 

11.2 Describe each conflict of interest between a significant party and a short-term securitized 

product holder.   

 

11.3 Disclose material relationships and affiliations between or among significant parties.  

 

11.4 For each significant party, disclose significant limitations of liability and 

indemnifications that have been negotiated with the conduit.  
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Item 12: Report Information –State each of the following: 

 

(a) date of the report;  

 

(b) period covered by the report;  

 

(c) contact information, including name, phone number and email address of a contact 

person for the conduit.. 

 

13. This Instrument comes into force on ●. 
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Annex B 

 

Proposed Amendments to  

National Instrument 25-101 Designated Rating Organizations 

 

1. National Instrument 25-101 Designated Rating Organizations is amended by this 

Instrument. 

 

2. In the following provisions “securitized product” is replaced with “structured finance 

product”:  

 

(a) in section 1, as follows: 

 

(i) definition of “related entity”;  

 

(ii) definition of “securitized product”; and 

 

(b) in Appendix A, as follows: 

 

(i)   both references in section 2.9;  

 

(ii) section 2.19; 

 

(iii) both references in section 2.22; 

 

(iv) section 4.5; 

 

(v) subsection 4.5(a); 

 

(vi) subsection 4.5(b);  

 

(vii) section 4.7; and  

 

(viii) section 4.9. 

 

3. This Instrument comes into force on •.  
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Annex C 

 

Proposed Changes to  

Companion Policy 45-106 Prospectus and Registration Exemptions 

 

1. The proposed changes to Companion Policy 45-106 Prospectus and Registration 

Exemptions are set out in this schedule. 

 

2. The following section is added: 

 

4.6.1 Short-term securitized product – Short-term securitized products distributed in 

Canada are generally asset-backed commercial paper. 

 

We require that the information memorandum and reports on Form 45-106F7 and Form 

45-106F8 be made reasonably available both to securities regulators and purchasers of a 

short-term securitized product. We think that the requirement to make documents 

reasonably available could generally be satisfied by a conduit posting the document on a 

website maintained by or on behalf of it. If a password is used to limit access to the 

website, we would expect that the password would be promptly provided upon 

application.  

 

We would not generally object to a condition that required a prospective purchaser, 

before being provided access to a website, to sign a confidentiality undertaking or 

agreement designed to reasonably restrict the prospective purchaser from providing 

others with access to the website or the documents available on it. 

 

Form 45-106F7 and Form 45-106F8 require disclosure of the significant parties to the 

securitization transaction. The conduit and each principal obligor are significant parties 

and various other parties may also be significant parties, depending on the circumstances. 

In the absence of evidence to the contrary, we would generally consider at least the 

following to be significant parties: the sponsor, each principal seller, each liquidity 

provider, each provider of material credit enhancement, and each servicer.  

 

3. These changes become effective on •: 
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Annex D 

List of Commenters on 2011 Proposals 

 

and 

 

Summary of Comments Received on 2011 Proposals Relevant  

to the Proposed Securitized Products Amendments 

 

List of Commenters on 2011 Proposals 

RBC Capital Markets 

Desjardins 

DBRS 

TingleMerret LLP 

American Automotive Leasing Association 

Scott Venturo LLP 

Stikeman Elliott, LLP 

SecureCare Investments Inc. 

Ally Credit Canada Limited 

National Bank Financial Inc. 

Canadian Foundation for Advancement of Investor Rights (FAIR) 

Moody’s Canada Inc. 

Canadian Imperial Bank of Commerce 

Osler, Hoskin & Harcourt  LLP 

Standard & Poor’s 

Business Development Bank of Canada 

Canadian Finance & Leasing Association 

TD Securities Inc. 

Exempt Market Dealers Association of Canada (EMDA) 

Siskinds 

American Securitization Forum 

BMO Capital Markets 

Olympia Trust Company 

Canadian Bankers Association 

Investment Industry Association of Canada 

Borden Ladner Gervais LLP 

Scotia Capital Inc. 

Merrill Lynch Canada Inc. 

Manulife Bank 

CNH Capital America LLC 

Fleming LLP 
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Summary of Comments Received on 2011 Proposals Relevant to the Proposed Securitized 

Products Amendments 

 

1.  Prescribed information memorandum for short-term securitized products distributed in    

the exempt market 
The 2011 Proposals would have required that an issuer of short-term securitized products prepare 

a prescribed form of information memorandum as a condition of the Eligible Securitized 

Products Investor Exemption. 

 

We received a number of comments on this issue. Some of the views expressed included: 

 

 Requiring and prescribing information memorandum disclosure for distributions of short-

term securitized products may adversely affect the ABCP market. Sufficient information is 

provided in the information memorandum for short-term securitized products; the same 

information should be required for long-term securitized products. 

 

 A prescribed information memorandum is necessary. Program level information would not 

be problematic to include in an information memorandum. Other items relating to 

transaction-specific disclosures change frequently and potentially on a daily basis. It is not 

possible to aggregate and update this information on all transactions on a daily basis, insert it 

in an updated information memorandum and distribute the information to investors. It is 

more suitable to disclose this transaction specific information through monthly investor 

reports rather than through an information memorandum. 

 

 It should not be necessary to standardize the form of the information memorandum provided 

the required information is contained therein. 

 

 The mandated disclosure for short-term securitized products should closely follow the 

requirements of the Bank of Canada eligibility criteria under the Standing Liquidity Facility. 

 

 If everyone is required to submit in a similar format, those persons reviewing the disclosure 

are able to better differentiate the products and assess the ongoing merits/risk. 

 

 The only issuers of ABCP remaining in Canada are bank- sponsored conduits. It is not 

necessary to prescribe certain disclosure for short-term securitized products such as ABCP. 

 

We continue to think that a prescribed form of information memorandum is appropriate for 

short-term securitized products. It will help to improve transparency and comparability and thus 

enhance investor protection as well as reduce the risk of destabilizing market disruptions. In 

order to reduce unnecessary regulatory burden or duplication,  we have tried to align our 

proposals with the disclosure required by the Bank of Canada for collateral under its Standing 

Liquidity Facility. We also do not require that an information memorandum contain transaction-

specific disclosures, but instead have introduced a concept that the information memorandum 

and other continuous disclosure documents be made reasonably available prior to making an 

investment. 
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2.   Prescribed continuous disclosure for short-term securitized products distributed in the  

exempt market 

The 2011 Proposals would have required that an issuer of short-term securitized products prepare 

a prescribed monthly disclosure as a condition of the Eligible Securitized Products Investor 

Exemption. 

 

We received comments that both supported and disagreed with prescribing continuous 

disclosure. Specific comments included: 

 

 Prescribed data can assist investors by increasing the uniformity in monthly reporting. 

 

 The cumulative effect of the proposed rules would seem to require ABCP conduits to 

maintain current disclosure on a virtually daily basis. The strain on resources and the effect 

on costs that would ultimately be passed onto originators may well be sufficient to effectively 

destroy an economic model that has been a crucial source of credit in the Canadian market. 

Disclosure of such items should only be required as elements of ongoing monthly disclosure. 

 

 The proposed requirement to deliver and post monthly reports within 15 days from the end of 

each month should be extended to 45 days from the end of each month. 

 

In order to reduce unnecessary regulatory burden or duplication we have tried to align our 

proposals with: 

 

 the disclosure required by the Bank of Canada for collateral under its Standing Liquidity 

Facility; and 

 

 the disclosure that ABCP conduits provide to DBRS for publication in DBRS’s monthly 

ABCP reports. 

 

We are also revising various timing requirements in respect of the continuous disclosure required 

for short-term securitized products under the Short-Term Securitized Products Prospectus 

Exemption. Furthermore, issuers would not be required to maintain an “evergreen” 

memorandum. 

 

3.  Delivery to securities regulators of disclosure documents prescribed for short-term 

securitized products and availability to the public 

In the 2011 Proposals, we asked whether the continuous disclosure documents relating to short-

term securitized products distributed under the Eligible Securitized Products Investor Exemption 

should be made available to the public. We also asked if these documents should be delivered to 

securities regulators. 

 

One investor commented that even if securitized products are not generally available to the 

public, a broader provision of disclosure would promote transparency in the market and help 

other investors to better evaluate the risks. Continuous disclosure should be available to the 

public unless it concerns private placement agreements. One commenter indicated that having 
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non-reporting issuers provide the information to securities regulators would be an unnecessary 

administrative burden to issuers with no material benefits. 

 

We think that the concept of making the information memorandum and continuous disclosure 

reasonably available to investors provides appropriate transparency without unnecessary 

administrative burden. We have revised our proposals so that issuers of short-term securitized 

products would have to deliver the monthly disclosure report and timely disclosure report to 

securities regulators on request, but not as a matter of course. 

 

4.  Civil liability for misrepresentations in the information memorandum and continuous 

disclosure documents; two-day withdrawal rights 

In the 2011 Proposals, we indicated that we thought investors should have statutory or 

contractually equivalent rights to take legal action for misrepresentations in an information 

memorandum against issuers, sponsors of securitized products and underwriters. 

 

We received comments for and against this concept. One commenter recommended adding 

promoters to the list. Other commenters disagreed and commented that securitized products 

distributed on a prospectus-exempt basis should not be treated differently from other debt and 

equity securities. 

 

Specific comments included the following: 

 

 The proposal is disproportionate to the risk of misrepresentation in the Canadian 

securitization market which is dominated by the major Canadian banks and finance 

companies. 

 

 Mandating an information memorandum that includes statutory rights of action is unduly 

burdensome and would directly increase the costs of raising capital. 

 

 Creating a separate private placement regime for securitized products, including statutory 

civil rights of action against issuers, sponsors and underwriters for a misrepresentation in an 

information memorandum, would cause investors to view securitized products, including 

short term securitized products as being inherently riskier, even if unwarranted. 

 

We also indicated that we thought there should be statutory civil liability for misrepresentation in 

the continuous disclosure provided by an issuer of securitized products in the exempt market. We 

again received comments both for and against this concept. 

 

We asked if there should be a right for an investor to withdraw within two days of investing in a 

securitization transaction. We received a comment that this would be impracticable for short-

term securitized products, as money market instruments operate on a same-day settlement basis. 

In addition,  such a right would create uncertainty that would affect the ability to fund an issuer’s 

ongoing obligations with respect to its outstanding ABCP as well as its obligations pursuant to 

the various securitization transactions to which it is a party. 
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In light of the above comments, and the other conditions we are imposing on the prospectus-

exempt issuance of ABCP, we do not think it is necessary to introduce additional statutory rights 

of action beyond those that may already exist in a jurisdiction for misrepresentations in the 

information memorandum or continuous disclosure documents. We also do not think a two-day 

right of withdrawal is necessary or practicable. 


